
Misc.(J) case No. 8/2016.
 

O R D E R

30.5.2016. Parties are represented.

Learned counsel for the petitioner in exercise of 

liberty  granted vide order  dated 13.5.2016,  placed his  submission on record 

today in respect of petition no. 264/2016.

Heard both sides.  

With the following order the instant Misc (J) case 

is sought to be disposed of : 

The   petitioner/defendant   filed  petition  under 

Order 6 rule 17 read with section 151 CPC praying for  leave to amend the 

written statement which petition was registered as the present Misc(J) case.  It is 

the petitioner's case that defendant no.1 in her written statement had failed to 

mention  the  fact  that  the  defendant  no.1's  husband   expired  leaving  herself 

alongwith four sons and three daughters namely – Suresh Kumar Jain, Ramesh 

Kumar Jain, Mahesh Kumar Jain, Naresh Kumar Jain, Saroj Devi Jain, Babita 

Jain and Sunita Jain and had also failed to  aver that  in the absence of said 

parties the  suit is liable  to  be dismissed.  The petitioner prays for leave to 

amend the written statement for clarifying the plea of non-joinder as pleaded.

The  opposite  party/plaintiff  resisted  the  prayer  of  the 

defendant on the ground of non-maintainability primarily.  The opposite party 

avers  that  the  petitioner  failed  to  show  due  diligence  in  proposing  the 

amendment  and  that  if  the  amendment  is  allowed  it  would  amount  to 

introduction of a   a  different  case  with different cause of action and would 

change the very nature of the case.  The opposite party prays for dismissal of the 

petition.  

Contd...



Heard.

         Learned counsel for the petitioner submits that the 

legal  heirs  of  the  husband of  defendant  no.1  had  constructed  buildings  and 

developed the scheduled land and that their presence is very much necessary in 

the instant case.

Learned  counsel  for  the  opposite  party  relying  on  a 

decision of the Hon'ble Madras High Court reported in AIR 2005 Madras 66 in 

the case of L. Narayan Reddy vs P. Narayan Reddy submits that amendment in 

pleading is permitted by Rule 17 Order 6 CPC on such terms as may be just and 

for the purpose of determining the real  question in controversy between the 

parties and that amendment cannot be permitted after the trial has commenced 

unless  the  Court  comes  to  the  conclusion  that  instead  of  due  diligence  the 

parties could not have raised the matter before the commencement of the trial. 

Learned counsel submits that the petitioner has not shown due diligence and 

therefore amendment can not 

 be permitted. 

Perused the case record of Tittle Suit No. 19/2015 out of 

which  the instant proceeding has arisen.  

Perusal  of  the  case  record  of  Title  Suit  No.  19/2015 

discloses that  trial  has not yet  commenced and issues are  yet  to  be framed. 

Accordingly, the embargo of the proviso to Order 6 Rule 17 CPC will not be 

attracted herein.

Now,  perusal  of  the  written  statement  filed  by  the 

defendant No. 1discloses that the plea of non-joinder of necessary parties had 

been  raised  by  the  defendant  no.1  in  her  written  statement  already.   The 

defendant by the proposed amendment is in fact, clarifying further as to for 



Contd...

whose non-joinder the suit is rendered bad.  

Hence, the proposed amendment as has been urged by the 

learned counsel for the opposite party is not one intended to change the nature 

of the suit or to bring about a new plea. The submission of the learned counsel 

for the opposite party is not sustained.   Further considering that trial has not yet 

commenced,  the  plea  of  non-exercise  of  due  diligence  in  proposing  the 

amendment will not sustain.   Considering that the proposed amendment is only 

one to clarify a plea already raised and further considering that the trial has not 

yet commenced, the prayer of the petitioner is allowed.

Misc.(J) case is allowed on contest  with  a cost  of Rs. 

300/- (Rupees Three Hundred ) only.

Bench Assistant to make necessary insertion in red ink in 

the written statement. 

                  As dictated.  


