
District : Bongaigaon 

IN THE COURT OF ASSTT. SESSIONS JUDGE ::::::::::: 
             BONGAIGAON.

Present:- Smt M.C. Bordoloi, M.A, LL.B (AJS)
      Asstt. Sessions Judge,
      Bongaigaon.

  Sessions Case No.10 (BGN)/2015.

 U/S 376/420 IPC (Arising out of G.R case no.124/2014. )

  State 

 Vs.

            Jamal Uddin.... Accused          

Committed by : Miss S.F.A. Zinnat Judicial Magistrate, Ist Class, 

    Bongaigaon.

Appearance:- Mr Nazir Hussain,  Additional Public Prosecutor 

  for the  State.

  Mr. Samir Kr Sarkar,  Advocate for the accused.

Date of Charge : 31.3.2015.   
Date of Commitment :23.12.2014.
Date of evidence : 12.6.15,14.7.15,6.2.16.  
Statement recorded on : 10.3.2016.
Date of argument :     10.3.2016.
Date of judgment :     18.3.2016.

                   
J U D G M E N T  

1.  One Laily Khatun, daughter of Nayab Ali, a resident of 
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No. 3 Garugaon  in the district of Bongaigaon,  lodged a complaint case 

against the accused Md Jamal Uddin and Md Nausad Ali before the learned 

Chief Judicial Magistrate, Bongaigaon, which case  was transferred to the 

Court of Judicial Magistrate, Ist Class, Bongaigaon for disposal.  

2. The  complainant  alleged  inter-alia  that  she  was  a 

married woman having a child aged about 2 ½ years and that she was at her 

parental  house,  her  husband  being  at  Delhi  owing  to  professional 

compulsion and that the accused Jamal Uddin by assuring the complainant 

of marriage had prevented the complainant to resume her conjugal life with 

her husband and that on 1.1.2014 at about 10 P.M accused Jamal Uddin 

allegedly entered the complainant's parental house and indulged in a sexual 

intercourse with the complainant against her wishes by using force and as a 

consequence thereof  she had conceived a  child and that  despite  being 

approached by   the  complainant  several  times,  the  accused declined to 

marry  the  complainant  and  also  threatened  the  complainant  with  dire 

consequence if any village 'bichaar'  would be convened, but defying all 

odds the complainant convened a village 'mel' wherein the accused no. 1 

admitted his offence as alleged though the proceeding was stopped due to 

the intervention of the accused no.2 thereby compelling the complainant to 

lodge the instant complaint. 

3. Upon  receipt  of  the  complaint  the  learned  Judicial 

Magistrate, Ist Class, Bongaigaon in exercise of powers conferred U/S 200 
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Cr.P.C examined  the  witnesses  and having  found  prima-faice  case  U/S 

376/420 IPC against the accused Jamal Uddin, proceeded to issue process 

against the accused Jamal Uddin only and on the appearance of the accused 

statement  of  the  witnesses  were  furnished  to  the  accused  persons  in 

compliance  of provision of section 208 Cr.P.C and having found that the 

offence was one exclusively triable by the Court of Sessions, the learned 

Judicial  Magistrate,  Ist  Class,  Bongaigaon  vide  order  dated  23.12.2014 

committed  the  case  record  to  the  Court  of  Hon'ble  Sessions  Judge, 

Bongaigaon. 

4. Upon receipt of the record, from the learned committal 

Court, the Hon'ble Sessions Judge, Bongaigaon vide order dated 3.3.2015 

transferred the case record to the instant Court for trial and disposal.  After 

having  secured  the  attendance  of  the  accused  in  the  instant  Court  and 

having  found prima-facie materials  U/S 376/420  IPC being made out 

against the accused Jamal Uddin, a charge U/S 376/420 IPC was framed, 

read  over  and  explained  to  the  accused  person  to  which  the  accused 

pleaded not guilty and claims to be tried. 

5. Prosecution in order to establish its case, examined as 

many  as  5   number  of  witnesses.   Defence  side   cross-examined  the 

prosecution witnesses but declined to adduce any defence evidence. 

6. The statement of the accused U/S 313 Cr.P.C was 
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recorded wherein the accused discloses a subsisting enmity between his 

parents with that of the complainant  and his consequent  false implication 

in the instant case.  The accused prayed for  acquittal. 

7. Heard  the learned counsels of both  sides.   Learned 

Additional Public Prosecutor, Bongaigaon submits that the prosecution has 

been able to prove that the accused had cheated the victim causing her to 

deliver herself to him  and also have been able to prove that the accused 

had committed rape on the victim, thereby deserving conviction.  Learned 

Additional Public Prosecutor, Bongaigaon prays that a strict punishment 

may be awarded.

8. Controverting  the above submissions, learned defence 

counsel  submits  that  the  instant  case  is  laden  with  lacuna  and  that 

prosecution has failed to establish the charge brought about against  the 

accused beyond all reasonable doubt, thereby making the case a fit one for 

acquittal of the accused..  

9. Heard.  Perused  the case record. 

10. The points  for  determination that  has  arisen in the 

instant case are :
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 The only  point for determination  is :

                    1) Whether on the Ist day of April, 2014    at 

Garugaon under Bongaigaon Police Station, the 

accused  committed  rape  on  the  informant/victim  

against her will  and thereby committed an offence  

punishable U/S 376 IPC ?   

II) Whether the accused on or between January, 2014 

to April, 2014  cheated the informant by dishonestly  

inducing her  to  deliver  herself  to  the  accused and  

thereby committed an offence punishable U/S 

420 IPC ?            

11. My decision  on  the  above   point  for  determination 

alongwith reasons is given  hereinunder :

 Discussion, Decision and Reasons therefor

12.  In order to  address the point  for determination so 

framed,  it will be worthwhile to  peruse the evidence available on record 

and accordingly I proceed to do so. 

13. PW 1 is the victim/informant.  PW 1 deposed that on 

the relevant  night at about 10 P.M  her parents being absent at the house, 

the accused entered her house forcefully and committed rape on her person. 

PW 1 further stated that accused threatened to kill her if she raised a cry for 

which she remained silent, accused having a dagger in his possession.  PW 

1 further stated that fearing the consequence, she failed to report about the 

alleged occurrence to any person until 7/8  months therefrom , whereafter 
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she reported to the villagers and convened a meeting/'bichaar' at the village. 

PW 1 further stated that she was at the relevant time carrying pregnancy of 

6/7 months, impregnated  by the accused and that it was decided by the 

villagers  that  the  accused  should  marry  her  but  as  the  parents  of  the 

accused refused to accept her into their fold she had lodged the instant case. 

When put to cross-examination, PW 1 disclosed that 

she had not lodged any case in respect of the alleged occurrence in any 

Police Station.  PW 1 further disclosed that her husband's name is Rahis 

Ali and situated adjacent to her husband, is the house of the accused, one 

PyaraBanu, Mamir  and Baser and that  presently her  husband resides at 

Delhi.  PW 1 admitted not having undergone any medical examination after 

the alleged occurrence and also her omission to report about the alleged 

occurrence to her parents.  PW 1 disclosed that there was no proceeding in 

the village 'bichar' nor she could say how many persons were present at the 

meeting.  PW 1 denied the defence suggestion that she had omitted to state 

when her initial statement was recorded that the accused had a dagger in 

his possession, while he had committed rape on her person.  PW 1 also 

disclosed  that  accused   party  had  lodged  a  case  against  them alleging 

'marpit' in which connection they had secured bail from the Court.

14. PW 2 is Muka Ali .  PW 2 deposed on oath that he was 

ignorant about the particulars of the incident, though he was aware that the 

informant had reported to villagers including himself that the accused had 

done an 'illicit act' whereby she had become pregnant, and that  in which 
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connection  a  village  meeting  was  conveyed  with  two  or  four  persons 

wherein  the  accused  had  admitted  his  illicit  relation  with  the 

complainant/informant.   PW 2 further stated that subsequently the accused 

resiled from his confession and declined to accept the victim into his fold 

and that  the victim is  separated from her  former husband and she was 

presently  residing at her parental house. 

PW 2 in his cross-examination disclosed that all the 

villagers of the village were present at  the 'bichar'  though no secretary, 

president or gaonbura of the village was present therein. PW 2disclosed 

that  the complainant/informant  got  separated from her husband about  1 

year  back.   PW 2 also  disclosed  that  he  had  not  seen  any  documents 

regarding the victim's pregnancy.

15. PW 3 is Gias Uddin.  He deposed that at the relevant 

time the victim had reported to him that the accused had committed rape on 

her for which she had become pregnant, whereupon the accused was asked 

to  appear  before  the  villagers  wherein  the  villagers  had  required  the 

accused to marry the complainant but as the accused failed to comply the 

villagers  had advised the complainant to lodge the case. 

PW 3 in his cross-examination disclosed that he was 

ignorant as to in whose presence, accused had confessed his guilt and that 

he had not seen any medical documents of the victim/informant.

16. PW 4-Rafiqul Islam deposed that at the relevant time 
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he was summoned by the villagers to attend the meeting/'bichaar' convened 

at the instance of the victim/informant in connection with an alleged illicit 

relation between herself  and the accused.  PW 4 deposed that accused had 

admitted his guilt in the meeting whereupon the villagers had directed the 

accused  to  marry  the  victim.  But  as  the  accused  failed  to  comply,  the 

victim/informant has lodged the present case. 

PW 4 disclosed in her cross-examination  that  there 

were about 300 people present at the village bichar wherein one Samsul 

presided over  and that the proceeding of  meeting were recorded therein. 

PW 4 disclosed that accused failed to disclose when he had committed rape 

on Laily.  PW 4 also went ahead to report that the victim had not disclosed 

about her acquaintance with the accused. 

17. PW 5/Baser Ali deposed that about 8/10 months prior 

to his lodging the instant case the victim had convened a 'bichar' alleging 

rape by the accused  and as no compromise could be effected, no decision 

was arrived at.

PW  5  in  his  cross-examination  disclosed  that  no 

proceeding of the meeting was recorded and that he had not witnessed the 

alleged  occurrence  and  that  the  victim  had  not  reported  the  alleged 

occurrence to him.

18. This  in nut shell, is the evidence available on record. 
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19. In  the  instant  case   accused  stands  charged  U/S 

376/420 IPC. The crux of the offence U/S 376 IPC is rape and it postulate a 

sexual intercourse.  The word ''intercourse'' means sexual connection.  It 

may  be  defined  as  mutual  frequent  action  by  members  of  independent 

organization.   In  intercourse  there  is  a  temporary  visitation  of  one 

organisation  by  a  member  of  the  other  organization  for  certain  clearly 

defined and limited objects.  The primary object of the visiting organization 

is to obtain euphoria by means of a  detain of the nerves, consequence on 

the sexual crises.  There is no intercourse unless the visiting member is 

enveloped atleast  partially  by  the  founded  organization,  for  intercourse 

connotes reciprocating.  

20. Section  375  IPC  requires  a  medical  evidence  of 

penetration which may be in the form of slightest penetration of  the vulva. 

21. In the instant case prosecution has failed to examine 

any  eye  witness  to  the  alleged act  of  rape.   The  victim/PW 1 besides 

making an averment that she was raped by the accused on the fateful night 

at about 10 P.M in the absence of her parents, she failed to say as to what 

actually the rape connotes or in what manner she was sexually ravished as 

alleged.   Her evidence do not indicate whether there was penetration of the 

organs of the accused within her vulva or not.

In fact, prosecution has failed to adduce any medical 

evidence in this regard.  PW 1 admittedly had failed to undergo any 
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medical examination after the alleged occurrence.  

22. Again, it is surprising that the victim would not report 

about her alleged act of ravishment by the accused to her parents.  The 

primary object of any person who would have been ravished would be to 

report  about  such  offence  to  her  parents.   In  the  case  at  hand  victim 

admittedly  resided  at  her  parents  and  the  failure  to  report  about  the 

occurrence raises a doubt in the version of the prosecution.  Even assuming 

that accused ravished her, and had put her in fear of death thereby requiring 

her to keep mumb, her parents would have on the face of the attending 

facts  would  have  seen  sign  of  alleged  ravishment  when  they  were 

admittedly  in  proximity  of  the  victim.  But  there  is  no  evidence  forth 

coming as to why she  had not reported abut the alleged occurrence to her 

parents.   The  lodging  of  he  case  belatedly  also  raises  a  doubt  in  the 

prosecution version.  The convening of the village  ''bichar'' after about 6/7 

months from the alleged occurrence also takes her evidence of the realm of 

doubt.  The victim convened the 'bichaar' after 6 months, she failed to show 

what prevented her to call the alleged 'bichar' after the alleged occurrence. 

23. In fact, the evidence of PW 1 that she had kept mumb 

for  6/7  months  from  the  date  of  alleged  occurrence  out  of  fear  and 

thereafter she reported it to the villagers does not appear to be a genuine 

and  convincing  ground  for  she  had  not  been  able  to  forward  any 

explanation as to how the accused had threatened her for long 6/7 months 
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to remain silent about the alleged incident.  PW 1's testimony therefore 

becomes sketchy.  Accordingly, under such  face of such evidence, it  will 

not be prudent to hold the accused guilty of commission of the offence of 

rape.

24. Further, it has been alleged by the victim/complainant 

that the accused had cheated on her to deliver herself to him whereby she 

had become pregnant.   There is no documentary evidence on record in 

respect of the alleged pregnancy.  Victim also failed to adduce documentary 

evidence in respect of the paternity of the child who was allegedly born to 

her.  It has come out from the evidence that the victim was married to one 

Rahis Ali and that he had abandoned his society one year back from the 

date of  PW 2  deposing in the Court.  

25.  Besides   the  above  evidence,  there  is  nothing 

forthcoming as to when the victim/complainant had left the co-habitation of 

her husband.  There is no conclusive evidence to hold that the alleged child 

was born due to the alleged offence committed by the accused.  None of the 

prosecution witnesses could testify  that  the  accused and the  victim girl 

were in an illicit relationship.  Rather they had confirmed that they had no 

knowledge about such relationship or that  nor the victim/informant had 

reported  about  her  being  acquainted  to  the  accused  before  the  alleged 

occurrence.  
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26. PW 2 to  PW 4 though had stated  that  the  accused 

admitted his guilt in a village 'bichaar' but during cross-examination PW 3 

disclosed that he was ignorant in whose presence the accused had admitted 

his guilt.  PW 2, on the other hand, during his evidence on oath stated that 

the accused resiled from his statement admitting his guilt.

27. PW 4  though  had  stated  that  there  was  about  300 

persons in the village meeting yet the other Pws disclosed that there were 

only 2/3 persons at the meeting.  The evidence of PW 2 and PW 3 therefore 

appears to be contradictory.  Further none of the Pws  could testify as to in 

what manner the accused had admitted his guilt.  The evidence in respect of 

holding of the villager 'bichaar' also does not inspire confidence. 

28. It must be borne in mind that extra judicial confession 

is required to be put into writing and must be one which is voluntarily 

stated,  but prosecution has failed to prove the voluntariness of such alleged 

extra  judicial  confession  of  the  accused  at  the  meeting.   In  fact,  the 

convenes of the meeting is doubtful in so far as there is no proceeding 

exhibited in the instant case as stated on the foregoing paragraph.  

29. Accordingly, in the above premises, in the face of th e 

scanty evidence it cannot be held that the accused is guilty of the offence 

he is  charged with.   Prosecution has failed to establish the charge U/S 

376/420 IPC against the accused beyond all reasonable doubt.   Accused 
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deserves to be acquitted.

 O  R   D  E   R

30. In the light of the above discussions,  accused Jamal 

Uddin is acquitted of charges U/S 376/420 IPC and set  at liberty forthwith. 

 The bail bond of the accused  shall remain in force 

for  a period of 6(six) months from today. 

  Given under my hand and the seal of this Court on 

this 18th day of  March, 2016. 

      ( M. C. Bordoloi )

              Asstt. Sessions Judge,
Bongaigaon.

Dictated and corrected by me

( M. C. Bordoloi )
Asstt. Sessions Judge,
Bongaigaon.
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  APPENDIX

Prosecution witness :

PW 1 -    Laily Khatun.
PW 2 -     Muka Ali.
PW 3 -     Gias Uddin.
PW 4 -     Rafiqul Islam.
PW 5 -    Baser Ali.
 
Prosecution exhibit
 Nil

Materials Ext 1 – Nil

Defence witness- Nil

Defence exhibit -Nil
         
        (  M. C. Bordoloi )
    Assistant Sessions Judge,

                                                                                Bongaigaon.


