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J U D G M E N T  

1.  One  Md  Ajibur  of  Balapara  village  under 

Jogighopa Police Station  in the district of Bongaigaon  lodged a complaint 

before the learned Judicial Magistrate, Ist Class, North Salmara, Abhyapuri on 

8.4.2014 against the accused Mafij Ali, Okiz Ali, Moktar Ali, Rezek Ali, Atowar 

Rahman  alleging  inter-alia that the informant on 24.10.1997 had purchased a 

plot  of  land  vide  an  unregistered  deed  from  accused  Mofij  Ali  against  a 

consideration  of  Rs.  13,600/-  per  bigha  and  secured  delivery  of  possession 

thereof and thereafter had constructed 'Ghumtis' on the said land and had let out 

the  same  to  one  Ajadul  Islam,  Abu  Sayed,  Billal  Hussain  and  Kayum  for 

conducting their respective businesses therein.   It is alleged by the informant 

that the accused persons have been trying to dispossess the informant from the 

suit land on and off and on 27.9.2013  had also served a pleader's notice upon 

the informant requiring the return of the plot of land over which the informant 

had raised 'Ghumtis'.  It is also alleged that on 7.4.2014 at about 3.10 A.M, the 

accused persons set ablaze the 'Ghumtis' which  stood  on  the  land  in 

reference thereby causing devastation and loss to  the  tenants.   It  is   further 

alleged  that  the  accused  persons  had  even  also   criminally  intimidated  the 

watchmen of the bazar namely Mahar Ali and Amzad Ali who had prevented 

them from doing the overt act further  snatched away their torch light and 'lathi' 

used by them in discharging their duties as watchmen.  The act of the accused 

had  entailed  huge  financial  loss  to  the  informant  party.   Hence  the  instant 

complaint. 

      Contd...



(3)

2. Upon receipt of the complaint, the learned Judicial 

Magistrate,  Ist  Class,  North  Salmara,  Abhyapuri  in  exercise  of  powers  U/S 

156(3)  Cr.P.C  forwarded  the  same  to  Jogighopa  Police  Station  for  proper 

investigation.   The Officer  In-charge of Jogighopa Police Station  upon receipt 

of the aforesaid complaint,  registered a case vide Jogighopa   police station 

case no. 72/2014 U/S 120(B)/436  IPC and  caused investigation of the case. 

3. Upon  completion  of  investigation,  charge  being 

no. 127/2014  was laid  before the learned Sub-Divisional  Judicial Magistrate 

(M), North Salmara, Abhyapuri,  against the accused Mofij Ali and Okiz Ali 

U/S 120(B)/436 IPC while the other FIR named persons were not sent up for 

trial.   The charge sheet was laidwith a prayer for discharging the persons who 

were not sent up for trial, which prayer was accordingly allowed by the learned 

Sub-Divisional Judicial Magistrate, North Salmara, Abhyapuri vide order dated 

5.9.2014.   It  is worthwhile  to mention herein that the accused persons were 

arrested during investigation. 

4. Having  taken  cognizance  of  the  offence  U/S 

120(B)/436  IPC,  and  after   having  secured  the  attendance  of  the  accused 

persons from judicial custody, and having  complied with  the provisions of 

section  207  Cr.P.C,the  learned  Sub-Divisional  Judicial  Magistrate,  North 

Salmara, Abhyapuri, having found that the case was one exclusively triable by 

the  Court  of  Sessions committed  the  case  record to  the   Court  of  Hon'ble 

Sessions  Judge,  Bongaigaon  with  due  intimation  to  the  learned  Public 

Prosecutor, Bongaigaon vide order date 9.9.2014. 
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5. Upon receipt of the case record from the learned 

committal  Court,   the  Hon'ble  Sessions Judge,  Bongaigaon vide order dated 

16.9.2014 transferred the case record to the instant Court for trial and disposal.

6. Having secured the attendance of the accused in 

this Court on their production from judicial custody and having found prima-

facie materials  U/S 120(B)/436  IPC  being made out  against  the accused 

Mofij Ali and Okiz Ali, a charge under the aforesaid sections of law was framed 

against  the  accused  persons  vide  order  dated  24.9.2014,  which  charge  was 

denied by the accused persons, claiming trial. 

7. Prosecution  in  order  to   establish  its  case 

examined,  7  number  of  witnesses.   The  defence  side  cross-examined   the 

prosecution witnesses but declined to adduce defence evidence.   

8. The statement of the accused U/S 313 Cr.P.C was 

recorded wherein the accused  reiterated their innocence.  Accused Okiz Ali 

averred that on the fateful night he was at a place named Dharamtola  for some 

business and that  he  or  his  brother  was  no way connected with the  alleged 

occurrence.   The accused persons admitting the dispute regarding the land with 

the informant averred that the instant case  had been lodged falsely against them 

by  the  informant  with  the  intention  of  grabbing  their  land  which  they  had 

mortgaged  with  the  informant.   They  denied  having  sold  the  land  to  the 

informant as claimed by the informant.  The accused persons aver  that they are 

innocent.
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9. The defence plea as is discernable from the trend 

of cross-examination and from the statement of the accused persons recorded 

U/S 313 Cr.P.C was that of total denial of guilt coupled with the plea of alibi.

10. I have heard the valued submissions of the learned 

counsel for the prosecution side as well as defence side.  

10(i) Learned Additional Public Prosecutor, Bongaigaon 

submits that the testimony of the eye witness goes against the accused persons 

and the same is good enough on its own strength to convict the accused persons.

10(ii) Controverting the above submissions, the learned 

counsel for the accused submits  that the accused persons are innocent and are 

no way connected to the alleged occurrence.  The watchman who had deposed 

against the accused persons have been won over by the informant and that he 

had deposed falsely on being tutored by the informant.  The learned counsel for 

the defence also questioned the very identity of the watchman and urged that the 

instant case being one based on circumstantial evidence alone, prosecution has 

failed  to  establish  the  link  between  the  alleged occurrence  with  that  of  the 

accused  and  thereby  failed  to  prove  the  guilt  of  the  accused  beyond  all 

reasonable doubt. Learned counsel urges for acquitting the accused persons.

11. Heard both sides.  Perused the case record. 

12. `          The points for determination that has arisen in 

the instant case are as follows :
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 Points for determination                  

 I)  Whether  the accused persons between  the  

intervening  night  of  7.4.2014  and  8.4.2014,  at  

about 3.10 A.M conspired to set on fire the shops 

situated  on  the  land  at  Balapara  Bazar  under  

Jogighopa Police Station, which was in possession 

of the informant and in pursuance of such 

conspiracy the accused committed the offence of 

arson and thereby committed an offence 

punishable U/S 120(B) IPC ?               

II) Whether on the same day,time and place the  

accused  persons  committed  mischief   by  fire  

intending to cause or knowing it likely that the act 

would cause destruction of the shops situated at  

the land in possession of the informant  and 

thereby committed an offence punishable U/S 436 

IPC ?

13. My  decision  on  the  above  points  for  determination 

alongwith reason is given  hereunder :

Discussion, Decision and Reasons therefor

14. To address the points for determination so framed in the 

foregoing paragraphs, it will be incumbent to peruse the evidence available on 

record carefully and I proceed to do so.

15. PW 1 is the informant in the instant case.  In his evidence 

he   deposed that  he had purchased land measuring 25 lechas about 18/19 years 
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back from accused Mofij Ali out of which the accused had returned the money 

against  12 lechas of land while  the  remaining 12 lechas of land was in  his 

possession wherein he had raised four shops rooms, which he had let out to one 

Abu Sayed, Ajarul Islam, Billal Hussain and Karim Ali.  PW 1 further stated 

that Mofij Ali on and off used to demand rent from his tenants and that on the 

relevant day the accused had set ablaze the shop rooms.  PW 1 also stated that 

accused  Mofij  Ali  had  issued  a  pleader's  notice  to  him  requiring  the  re 

conveyance of land to him though he had not responded to same.  PW 1 stated 

that  on  the  relevant  time  hearing  hulla  when  he  had  reached  the  place  of 

occurrence he could find that their properties was damaged and that he could 

learn subsequently from the watchman of the bazar that accused Mofij Ali  and 

Okiz Ali had ignited the fire and that the accused persons have also snatched 

away the 'phala', 'whistle' and 'lathi from him.  PW 1 further deposed that Abu 

Sayed ran a cosmetic shop at the place of occurrence wherein goods amounting 

to Rs. 5 lakhs were there which were destroyed during the fire while Billal's 

clothes   shop  had  clothes amounting to  Rs.  3  lakhs  and Kayum had fruits 

amounting to Rs. 1 lakh and Azarul had provisions amounting to Rs. 2 lakhs in 

their  respective  stores  which were  consumed by fire.    PW 1 identified the 

ejahar lodged by him in the aftermath of the devastating fire as Ext 1 and his 

signature thereon as Ext 1(1).  PW 1 also identified the seizure list vide which 

the police had seized burnt materials from the place of occurrence as Ext 2 and 

his signature thereon as Ext 2(1).

When put to  cross-examination PW 1 disclosed that  that 

the accused persons resided on the plot of land situated behind the suit shops 

and that there were about 150/200 shops at Balapara bazar and that the Bazar is 

run by a Bazar committee wherein one Shahid Ali was the Secretary.  PW 1  

Contd...



(8)

failed to disclose the dag number or the patta number of the land wherein the 

alleged shops were situated.  PW 1 to a pointed query by the defence disclosed 

that there was electric connection at Balapara Bazar and that there was electric 

connection in the 'Ghumtis' which were occupied by Sayed and Ajaharul though 

he failed to disclose the name of the consumer against said electric connections. 

PW 1 further that the 'Ghumtis' had thatched/straw walls and tin roofs.  PW 1 

also  disclosed  that  he  was  not  present  at  the  suit  shop  during  the  alleged 

occurrence and he reached the place of occurrence only at 4 A.M in the morning 

when the villagers were contemplating what could have been  the source of fire. 

PW 1 also disclosed that he had submitted the advocate notice to the police 

during  the  course  of  investigation  but  he  had  not  submitted  any  tenancy 

agreement or document pertaining to tenancy to the alleged shops to the police. 

PW 1 confirmed that he had not tallied any document as to what materials were 

present in the shops which caught fire.  PW 1 admitted that there is a Civil 

dispute existing between himself and the accused over the plot of land where 

the alleged occurrence took place and also disclosed that he had not witnessed 

as to how the shop caught fire.  PW 1 also denied the defence suggestion that 

the case has been lodged falsely due to previous grudge held against the accused 

persons owing to the dispute pertaining to the land.  

16. PW 2 is Mahar Ali, the alleged watchman of the Bazar. 

PW 2  deposed that on the fateful morning at about 3.10 A.M the devastating 

fire occurred when he was the 'on duty' watchman.  PW 2 went to further state 

that at the relevant day, when he was on duty, he could see fire from the corner 

of  the  shop  which  sold  provisions,  whereupon  he  rushed  to  the  place  of 

occurrence and in the illumination of the fire he could see the accused persons 
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running away.  PW 2 also stated that the accused persons thereafter caught him 

from behind and while the accused Okiz held him from behind accused Mofij 

Ali snatched away the, 'phala', lathi and whistle whereupon he raised hue and 

cry when people assembled and Fire Brigade arrived whereupon the accused 

fled away.  

When put to  cross-examination PW 2 disclosed   that his 

house was situated at Bengtoli and that he was appointed as a watchman of the 

said Bazar about 3 years ago though he failed to  state  the exact date of his 

appointment.    PW  2  disclosed  that  he  had  not  submitted  his  letter  of 

appointment as the watchman of the Bazar.  PW 2 also reveals that there are 

about  300  shops  at  Balapara  Bazar  and  that  all  the  shops  had  electric 

connection.    PW 2 disclosed  his  ignorance  as  to  whether  the  shops  which 

caught  fire  belonged to  the  informant  or not and further  confirmed that  the 

houses  situated adjacent to the suit land was that  of the accused persons.  PW 2 

clarified that he had not seen as to how the shops caught fire or who had set the 

fire.  PW 2 admitted that he had not disclosed to any one that the accused were 

the perpetrators and he had forwarded the explanation against his omission that 

the village people had required him to keep mum fearing an  untoward situation. 

PW 2 denied the defence suggestion that he was deposing falsely against the 

accused persons on being won over by the informant. 

17. PW 3 is  Azirul  Islam.   He testified that  on the  fateful 

morning at about 3 A.M being attracted by the cries of the masses at Balapara 

Bazar he went to the place of occurrence to find that four number of shops had 

been gutted by  fire and he was instrumental in stopping the fire to spread to  the 

other shops.  PW 3 disclosed that the land over which the shops  were situated 
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was the apple of discord between the accused and the informant party.  

In his cross-examination he disclosed that he was ignorant 

as to how the shops caught fire.

18. PW 4  is  Abu Sayed.  In his examination-in-chief, PW 4 

deposed that on the relevant day the shops belonging to the informant caught 

fire and after the fire was doused by the Fire Brigade he reached the place of 

occurrence and found that the goods contained in the shops were burnt to ashes. 

PW 4 averred that he was ignorant as to how the shops caught fire though he 

could later learn that it was the overt act of the accused.  PW 4 also stated that 

he had heard that the land over which the shops were situated belonged to the 

accused  persons  though  he  was  ignorant  as  to  whether  the  informant  had 

purchased the same or not.  PW 4 further stated that Police had seized burnt 

materials from the place of occurrence vide Ext 2 wherein he had affixed his 

signature being Ext 2(2) as witness to the seizure. .

In his  cross-examination PW 4 disclosed that he reached 

the place of occurrence at about 4.30/5.00 A.M and that he had no knowledge as 

to how the fire grabbed the shops.  PW 4 further disclosed that there were about 

300/350 shops at Balapara Bazar and that there was electric connect to most of 

the shops therein and that about 100/150 shops had thatched/straw  walls. PW 4 

also disclosed that about 10/15 days prior to his deposing in Court fire also 

damaged 10/12 shops in the bazar. 

19. PW 5 is Jahar Ali.  In his deposition on oath as  PW 5 

stated that he had a shop at Balapara Bazar opposite to which the shop of the 
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informant was situated and that after closing his business when he went home 

on the fateful night in the early hours of the dawn, he was informed that there 

was a fire in the bazar, receiving which he reached the place of occurrence and 

found that the fire had been contained.  PW 5 further stated that subsequently he 

heard from other shop keepers that the watchman Mahar Ali had reported to 

them that the accused had taken away his torch and had set the shop on fire. PW 

5 also identified his signature as Ext 2(2) on the seizure list vide which burnt 

particles had been seized by the police from the place of occurrence vide Ext 2.

When put to cross-examination, PW 5 disclosed that he 

had not enquired after Mahar Ali and he was ignorant as to whether the Bazar 

Committee  had appointed Mahar Ali as the watchman of the bazar in writing or 

not.  PW 5 also confirmed that the informant had land dispute with the accused 

since many days.  PW 5 further disclosed that he was ignorant as to how the fire 

started  and that he reached the place of occurrence just after the receipt of the 

information within ten minutes, transversing the distance  from the house and 

the place of occurrence by means of a bike but he failed to remember as to 

whether he had seen the watchman at the place of occurrence or not. 

20. PW 6 is Aby Sayed.  In his evidence PW 6 deposed that 

on 8.4.2014 his shop alongwith three others was devastated by fire, which shops 

were  let  out  on  rent  by  the  informant  and  that  he  used  to  run  a 

stationery/cosmetic shop in the tenanted premises.  PW 6 further averred that he 

was at  Guwahati at the relevant time and receiving the information about the 

alleged occurrence at about 4 A.M he returned from Guwahati to reach the place 

of  occurrence  at  about  11  A.M  to  find  that  the  fire  was  doused  and  that 

everything was burnt down to ashes.  PW 6 further stated that he could 
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subsequently  learn from the watchman Mahar Ali that accused had set the fire. 

PW 6 also stated that there was a dispute regarding land between the informant 

and the accused persons and that the accused Mafij used to threaten them on 

and off and even 20/25 days prior to the alleged occurrence to pay the rent to 

him and required him to vacate the shop room in the event of non-compliance,

In his cross-examination PW 6 disclosed that there was no 

agreement between the informant and himself pertaining to the tenancy and he 

was ignorant as to when the suit shop was taken on rent by him. PW 6 also 

failed to disclose the date on which the accused Mafij Ali had threatened him to 

vacate the suit shop.    PW 6 disclosed that he was ignorant as to how the fire set 

in  and also ignorant whether the watchman on the relevant day/night was on 

duty at Balapara Bazar or not.  

21. PW 7 is Ajay Kr Saha, the Investigating Officer of the 

instant case.  In his evidence on oath PW 7 deposed that on  receipt of a written 

ejahar from Ajibur Rahman, the then O.C., Jogighopa Police Srtation, Dipak 

Saikia having registered a  case vide Jogighopa Polie Station case no. 72/2014 

U/S  120(B)/436  IPC  and  entrusted  him  with  the  investigation  of  the  case, 

receiving which information he reached the place of occurrence on 9.4.2014, 

traced the sketch map, recorded the statement of the witnesses, seized  burnt 

particles from the place of occurrence vide seizure list.  PW 7 further stated that 

the night watchman of the Balapara Bazar had reported to him that the accused 

persons was seen in the vicinity of the shops when there was no electricity  and 

that he had seen the accused persons running away and that on the said time the 

alleged shops also caught fire and that the accused persons also snatched away 
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his  whistle,  torch,  lathi  etc.   PW 7  further  stated  that  he  had  caused  the 

statement of Mahar Ali to be recorded U/S 164 Cr.P.C and that having found 

sufficient  materials  against  the  accused  persons  he  had  on  completion  of 

investigation  submitted  charge  sheet  against  the  accused  persons.   PW  7 

identified the ejahar as Ext 1 and the signature of Dipak Saikia, Sub-Inspector 

as Ext 1(1) ,the  seizure  list as Ext 2 and his signature thereon as Ext 2(4).  PW 

7 also identified the charge sheet submitted by him as Ext 3 and his signature  as 

Ext 3(1).  The statement of the victim Mahar Ali recorded U/S 164 Cr.P.C was 

exhibited  with  objection from the defence side as Ext 4.

In his cross-examination, PW 7 discloses that the Ext 1 

was received at 8.30 P.M and that it was stated in the ejahar that the alleged 

occurrence took place on 7.4.2014 at about 3 A.M in the morning and that he 

reached the place of occurrence only on 9.4.2014 at about 11.50 A.M. PW 7 

disclosed  that  he  had  not  interrogated  any  of  the  members  of  the  Bazar 

committee of the Balapara Bazar nor he had collected the documents in respect 

of Mahar Ali's  appointment as  night Chowkidar of the Bazar, by the Bazar 

Committee. 

Again, PW 7 disclosed that he had not seized any lathi, 

whistle from the place of occurrence and further clarified that during the course 

of investigation PW 2, Mahar Ali had not disclosed the names of the accused 

persons right after the alleged occurrence, before the conggragation of people 

who had reached the place of occurrence after the alleged shops caught fire. 

PW 7  disclosed  that  he  had  not  found  out  the  source  of  fire.   PW 7  also 

confirmed  that  PW 2  Mahar  Ali  had  only  stated  before   him  that  accused 

persons had taken away his tools but had not specifically stated that the accused 
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had taken his 'phala' or lathi.  PW 7 also confirmed that he had not seized any 

legal notice from the possession of the informant. 

22.   This in nut shell is the evidence  available on record. 

23. Perusal of the evidence  adduced by the prosecution side 

discloses that there are no eye witnesses to the alleged occurrence.  PW 1, PW 

3, PW 4, PW5 and PW 6's  testimony only indicates the fact that the alleged 

shops situated at  Balapara Bazar  were gutted by fire,  causing losses.   Their 

evidence only goes on to tell  the story of burning of shops.  None of the said 

witnesses could testify that they had seen the accused persons setting fire to the 

shops.  Rather they had disclosed that they were ignorant as to how the fire 

grappled the suit shops.

24. It is an admitted position that the shops caught fire and 

was razed to ashes  But whether the accused was behind the alleged crime or 

whether thy were the perpetrators or not,  is a question to be looked into.  

25. There is no significant evidence on record except that of 

PW 2-Mahar Ali. PW 2 deposed that  he had seen the accused lighting fire to 

the suit shops, but the said witness in his cross-examination however clarified 

that he was not a witness to the act of accused persons setting fire and he also 

clarified that he was ignorant as to how the fire set in.  PW 2 clarified further 

that he reached the place of occurrence after the fire caught the shops in its grip. 

26. Now again coming to the evidence of PW 2 it is seen that 

Contd...



(15)

he  had  testified  that  he  had  seen  the  accused  persons  running  away  in  the 

illumination  of  the  fire.   Again  in  the  same  breathe  he  stated  that  accused 

persons had snatched away his 'phala' , lathi and whistle and that he had raised 

hue and cry when many people gathered.  PW 2 however admitted not having 

named the accused persons as the perpetrators before the people who gathered 

immediately after.    If  such testimony  of PW 2 is to be believed than  it must 

be found out whether his testimony is worthy of credence or not.   The  first 

natural reaction of  a person who had witnessed the accused persons running 

away  immediately  after  the  fire  and  had  been  a  victim  to  the  criminal 

intimidation  by  the  accused  himself  would  have  been   reported  about  the 

accused persons in the very first breathe when the people would have reached 

the place of occurrence.  Rather it  is admitted by the PW 2 that he had not 

disclosed  the  name  of  the  alleged  perpetrators  before  the  people  who  had 

reached  the  place  of  occurrence,  forwarding  an  explanation  that  he  was 

prevented by the  locals  to  cite  the  name of  the  accused persons fearing an 

untoward situation. 

27.  But it is not in the evidence of any of the PWs examined 

by  the   prosecution  that  they  were  reported  about  the  alleged  act  of  the 

perpetrators/accused by the PW 2 and that they had forbidden PW 2 to disclose 

the names.   Rather it is in their evidence that PW 2 had not disclosed the names 

of the accused persons or reported about their alleged 'overt act'  immediately 

after  their  reaching  the  place  of  occurrence.   Therefore,  the  explanation 

forwarded by PW 2, for concealing the name of the accused is not acceptable 

and does not inspire confidence.  Rather his omission to state  the name of  the 
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accused before the conggragation of people  takes his evidence to the realm of 

doubt. 

28.  Further from the perusal of the case record, it is found 

that the Ext 4 which is the statement of PW 2 recorded U/S 164 Cr.P.C discloses 

that  it  was  recorded on  26.8.2014,  that  is  after  a  period  of  more  than  four 

months from the date of alleged occurrence. PW 7 also failed to forward any 

explanation for the delay in causing the  recording of  the statement of the said 

witness by the learned Magistrate nor there is any evidence that the said PW 

could not be traced out.  The statement of any  witness which is recorded just 

after  the  commission  of  an  alleged  offence  is  far  more  believable  than  a 

statement which is recorded later after a gap of four months from the date of 

alleged occurrence as considerable time has elapsed and that the witness could 

not have been  influenced could not be accepted without doubt.  Doubt surfaces, 

more as  the said witness had failed to disclose the name of the accused persons 

immediately after the alleged occurrence and after a gap of 4 months of the 

alleged occurrence had implicated the accused in his statement U/S 164 Cr.P.C.. 

Further more, defence having disputed the presence of PW 2 in the place of 

occurrence at the relevant time as the on duty watchman, there is no evidence 

on record in respect of PW 2 being the watchman of the said Bazar appointed 

by the Bazar committee.,  the evidence therefore,  of PW 2 became doubtful. 

Moreso,  when none   of  the  Pws  categorically  stated  that  they had  sighted 

Mahar  Ali  at  the  place  of  occurrence  when  they  reached  the  place  of 

occurrence,rather PW 5  testified that he was ignorant as to whether he found 

PW 2 at the place of occurrence or not.  Had PW 2 being present and have 
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reported about the alleged occurrence to PW 5 who himself had a shop at the 

place of occurrence, just in front of the shops which  were  razed down to ashes, 

he  would  have  remembered  the  presence  of  the  said  witness,  though  the 

presence of other insignificant witnesses may fade from memory due to passage 

of time.  

29. Again,  the  non-seizure  of  any  tools  which  was 

instrumental   for  igniting the  fire   and  also  the  failure  of  the  Investigating 

agency to find out the source of fire and  link the same with that of the accused 

also makes the prosecution version shaky. 

30.  It is forthcoming in the evidence that fires often breaks 

out at  the Balapara Bazar  which is constituted of shops having straw walls. 

Hence, in the circumstances, when no link could be established with that of the 

accused and the source of fire and the shaky evidence of PW 2 not receiving 

required corroboration, the benefit of doubt would go to the accused persons.   

31. The  sighting  of  the  accused  persons  by  PW 2  in  the 

illumination of the fire, is not evidence, conclusive enough to hold that they set 

the shops on fire.  For admittedly, they live in the vicinity of the shops, that is, 

on the land behind the shops and their presence near the place of occurrence 

may be natural.  Just because of the fact that they were sighted near the place of 

occurrence could not be linked to the alleged crime. The evidence of PW 2, as 

discussed in the foregoing paragraphs is shaky and his evidence therefore would 

not be enough to fix the culpability on the accused persons. 

Contd....
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32. It is also disclosed from the evidence on record that there 

is a dispute pertaining to the land whether the shops had been erected between 

the informant and accused persons.  The basis of informant's possession of the 

said land is disputed ; it is disputed whether the possession of the informant  is 

on the basis of mortgage or sale.   In  fact   the and said land is the bone of 

contention  between  the  parties  and  admittedly  a  Civil  case  is  also  pending 

between the parties.  

33. The presence  of the civil dispute and the alleged enmity 

over  the  land  is  a  doubled  edged  sword.   It  could  be  the  reason  for  false 

implication as well as for the alleged offence.  In  the instant case prosecution 

had attempted to bring out  the land dispute as the  genesis of the crime        by the   

accused persons.  But it must be remembered that the said land dispute would 

also have compelled the informant party to lodge a false case.  

34. Now on the scrutiny of evidence on record, it  is found 

that prosecution has failed to prove by cogent evidence, beyond all reasonable 

doubt that the accused persons had set fire to the suit shops and thereby caused 

the mischief of arson.  Again it is seen from the evidence of PW 7 that the 

ejahar, that is, Ext 1 was lodged at about 8.30 P.M on 8.4.2014 with the police 

when the fire broke out allegedly at 3.10 A.M in the morning hours.  The non-

explanation  of  delay  in  lodging  a  prompt  ejahar  immediately  after  the 

occurrence in the morning hours,  also casts further doubt in the prosecution 

version.  Hence, in the above circumstances, the prosecution version could not 

sustained.

                   Contd...



(19)

35. In view of the foregoing discussions, I am constrained to 

hold that prosecution having failed to establish the charge brought about against 

the accused persons beyond all reasonable doubt, the accused deserves to be 

given the benefit of doubt. 

   

36. Accordingly, the accused Md Okiz Ali and Mafij Ali are 

found not guilty of the offence punishable U/S 120(B)/436 IPC. 

                 O  R  D  E  R

37. In view of the above discussions, accused Md Okiz Ali 

and Mafij Ali are acquitted of charges U/S 120(B)/436 IPC and set at liberty 

forthwith.  

Bail bond of the accused persons shall remain in force for 

a period of 6(six) month from today. 

Judgment is printed in separate sheet is appended to the 

case record.

 Given under my hand and the seal of this Court on the 

12th day of November, 2015. 

  ( M. C. Bordoloi )

           ASSTT. SESSIONS JUDGE,
                 BONGAIGAON.

Dictated and corrected by me

( M. C. Bordoloi )
Asstt. Sessions Judge,
Bongaigaon.
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        APPENDIX

Prosecution witness :

PW 1 -     Azibar Rahman.
PW 2 -     Mahar Ali.
PW 3 -     Azirul Islam.
PW 4 –     Abu Sayd.
PW 5 –     Johar Ali.
PW 6 -      Abu Sayed.
PW 7 -      Ajay Kr Saha.
Prosecution exhibit
Ext 1 -      Ejahar.
Ext 1(1) – Signature of  Informant.
Ext 1(2) – Signature of Inspector Dipak Saikia.
Ext 2 -       Seizure list.
Ext 2(1) –  Signature of Ajibor Rahman.
Ext 2(2) –  Signature of Jahar Ali.
Ext 2(3) –  Signature of Abu Sayed.
Ext 2(4) –  Signature of SI, Ajoy Kr saha. 
Ext 3 –        Charge sheet.
Ext 3(1) –   Signature of S.I. Ajay Kr Saha.
Ext 4 -      (Under objection)   Statement U/S 164 Cr.P.C of Mohar Ali/PW 2.
Defence witness
     NIL
Defence exhibit 
NIL
Material exhibit
NIL.

  

  (  M. C. Bordoloi )
Assistant Sessions Judge,

                                                                                        Bongaigaon.


