
District : Bongaigaon 

IN THE COURT OF ASSTT. SESSIONS JUDGE ::::: 
                                         BONGAIGAON.

Present:- Smt M.C. Bordoloi, M.A, LL.B (AJS)
      Asstt. Sessions Judge,
      Bongaigaon.

 Sessions Case No. 50(BGN))/2015.

U/S 324/307 IPC (Arising out of G.R  case no.540/2010. )

  State 

 Vs.

        Smti Bina Sharma.... Accused         

Committed by : Sri D.Saikia, Additional Chief Judicial Magistrate,

       Bongaigaon. 

Appearance:- Md Nazir Hussain, Additional Public Prosecutor

   for the  State.

  Mr. P. Sarma, Advocate for the accused.

Date of Charge : 21.8.2015.   
Date of Commitment :9.6.2015.
Date of evidence : 19.11.15, 9.12.15,28.1.16. 
Statement recorded on : 9.2.2016.
Date of argument :     9.2.2016.
Date of judgment :    20.2.2016.
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J U D G M E N T  
1.  One Gopal Prasad Sarma lodged  an ejahar with the New 

Bongaigaon Patrol Post alleging  inter-alia that on 17.8.2010 when he returned 

to his residence, same  being the railway quarter no. R/131/B, situated at Mount 

View colony at Bongaigaon,  during his  lunch break, his wife Bina Sharma 

dealt a blow with a 'bothi dao' on his neck intending to kill him though he had 

managed to escape unhurt, whereupon the accused/wife further stabbed on his 

left  leg causing grievous injury to  his  person.   It  was  also  alleged that  the 

accused/wife  on  earlier  occasion,  had  also  attempted  to  kill  the  informant. 

Hence the ejahar. 

2. Upon receipt of the ejahar, the then Officer In-charge of 

New Bongaigaon Patrol Post caused its entry in the Patrol Post's General Diary 

vide entry no. 371 dated 17.8.2010 and forwarded the same to the Bongaigaon 

Police Station for registering a case under proper section of law. 

3. Upon receipt of the ejahar, the then Officer In-charge of 

Bongaigaon Police  Station registered a  case  vide  Bongaigaon Police  Station 

case no. 385/10 U/S 326/307 IPC and caused investigation of the case. 

4. Upon  completion  of  investigation,  charge  being   no. 

14/2011 was laid  before the learned Chief Judicial Magistrate,  Bongaigaon, 

showing the accused Bina Sharma as absconding.  The learned Chief Judicial 

Magistrate, Bongaigaon, having taken cognizance of the offence, transferred the 

case for future course of action to the Court of learned Additional  Chief 
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Judicial Magistrate, Bongaigaon,   who having secured the attendance of the 

accused  in his Court and further having furnished copies of the case to the 

accused  in compliance of  the provisions of section 207 Cr.P.C, and having 

found  that the offence  was one  exclusively triable by the Court of Sessions, 

vide order dated 9.6.2015  committed  the case record to the  Court of Hon'ble 

Sessions Judge, Bongaigaon.

5. Upon  receipt  of  the  case  record  from  the  learned 

committal  Court,   the  Hon'ble  Sessions Judge,  Bongaigaon vide order dated 

10.8.2015  transferred the case record to the instant Court for trial and disposal. 

6. Having  secured  the  attendance  of  the  accused  in  the 

instant Court and having found prima-facie material U/S 324/307 IPC  being 

made out  against the accused, a formal charge U/S 324/307 IPC was framed 

vide order dated 21.8.2015. The charge so framed when read over and explained 

to the accused, the accused pleaded not guilty, claiming trial.

7. Prosecution in  order to   establish its  case  examined 5 

number of witnesses,  including the Investigating Officer.   The defence side 

cross-examined all  the prosecution witnesses but declined to adduce defence 

evidence.   It is pertinent to mention herein that the informant was reported dead 

and therefore his testimony could not be adduced by the prosecution side. 

8. The  statement  of  the  accused  U/S  313  Cr.P.C  were 

recorded wherein the accused  reiterating  her  innocence  stated that she had 

been falsely framed and implicated in the instant case and that her deceased 
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husband who is the informant in the instant case had subjected her to cruelty 

both mental and physical, raising a demand for dowry every now and then and 

due to her inability to meet the demand the instant case had been filed. 

9.  I have heard the learned  Additional Public Prosecutor, 

Bongaigaon  as  well  as  the  learned  defence  counsel.    Learned   Additional 

Public Prosecutor, Bongaigaon  submits that the wife is required to be punished 

as she had dealt a fatal blow on the person of her husband and that the act of the 

accused had been proved beyond all reasonable doubt by the prosecution side.

10. Controverting the above submissions, the learned defence 

counsel for the accused submits that the evidence adduced by the prosecution 

side  are  all  hearsay and are  not admissible  in  evidence and the  question of 

establishing the guilt of the accused through the said hearsay evidence beyond 

all   reasonable doubt does not arise.  Learned counsel  prays for her acquittal. 

11. Heard.  Perused the case record. 

12. `          The points for determination that has arisen in 

the instant case are as follows :

 Points for determination                  

  I) Whether   on the 17th day of  August, 2010

 at about 12 noon  at railway quarter no. R/131/B 

at Mount view colony at Bongaigaon, the accused 

voluntarily caused hurt to Gopal Prasad Sharma  

by means of a 'bothi dao' which is an instrument of 
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cutting and  thereby committed an offence 

punishable U/S 324  IPC ?               

II) Whether on the same date, time and place the  

accused attempted to murder the informant by giving a  

blow with a 'bothi dao' on the informant's neck and 

thereby committed an offence punishable U/S 307  IPC ?

13. My  decision  on  the  above  points  for  determination  is 

given  hereunder :

Discussion, Decision and Reasons therefor

14. In order to address the points for determination so framed, 

it will be necessary  to peruse the evidence available on record and accordingly 

I proceed to do so.

15. PW 1, Krishna Das,  PW 2 Parboti Das, PW 3, Anjali Das 

and PW 4 Pankaj Kr Sah deposed in unison that on the fateful day on being 

attracted by sounds of altercation in informant's house, each of them rushed to 

the place of occurrence, that is, informant's house and on reaching the said place 

each of them could see  that  the informant had sustained cut  injuries on the 

lower portion of his left leg.  All the Pws further deposed that they had seen  the 

informant's wound was bleeding and that on enquiry as to how the informant 

had sustained injuries, they were reported by the informant  that his wife had 

given him such cut injury.

PW 3  went  on  further  to  state  that  the  informant  had 

stated to her that the accused had inflicted the injury with a 'bothi dao' which 

Contd...



(6)

was  meant  for  cutting  vegetables.    PW 2  and  PW 3  also  identified  their 

respective  signatures on Ext  1  being the  seizure list  vide  which the  alleged 

'bothi dao' was seized as Ext (1) and Ext 1(2) respectively.

When put to  cross-examination PW 1 disclosed that  that 

the accused used to reside in a separate house from that of the accused's quarter 

and that the informant always used to indulge in an altercation with the accused.

PW  2  in  her  cross-examination  disclosed  that  her 

signature was taken by the brother of the informant in a blank paper and that the 

informant often used to chase away the accused from his house and that she had 

heard  the  informant  reporting  to  others  that  the  accused  had  given  him cut 

injuries.

PW 3  in  her  cross-examination  also  disclosed  that  the 

accused  used  to  reside  outside  the  quarter  belonging  to  the  informant  in  a 

separate room and that the informant always used to indulge in a tussle with the 

accused.

PW 4 also  disclosed  in  his  cross-examination,  that  the 

accused was compelled to take shelter at her parental house, on being chased 

away by the informant and that the accused used to reside at an extended room 

constructed beyond the quarter in which the informant resided.  PW 4 further 

disclosed that he had not seen the occurrence himself.

16. PW 5 is Khargeshwar Rabha, the Investigating Officer of 

the instant case.   PW 5 deposed that on receipt of the ejahar on  17.8.2010, 

being the In-charge of the New Bongaigaon Patrol Post,  he caused its entry in 

the  Patrol  Post's  General  Diary  vide  entry  no.  371  dated  17.8.2010  and 

forwarded the same to the Bongaigaon Police Station for registration of a case 
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and thereafter  he  having found the  informant  in  an  injured state  caused  his 

medical treatment and subsequently on being entrusted with the responsibility 

of investigation of the case, he visited  the place of occurrence, recorded the 

statement of the witnesses,  traced the sketch map, seized the weapon of assault 

and collected the victim's injury report and on completion of investigation and 

being unable  to  trace  out  the  accused  he  laid  the  charge  sheet  being Ext  3 

showing the accused as absconding.  PW 5 identified his signature on the charge 

sheet as Ext 3(1) and on the seizure list as Ext 1(3).   PW 5 also identified the 

sketch map as Ext 4 and his signature thereon as Ext 4(1).

When put to cross-examination PW 5 disclosed that he 

failed to record the statement of the informant's sons who resided alongwith 

them and that he had admitted the seizure of the 'bothi dao' on being produced 

by the informant himself.  PW 5 also admitted that he had not shown the seizure 

list to the concerned Eleka Magistrate.  PW 5 further admitted that he had not 

sent  the alleged 'bothi dao' for forensic examination or having caused the finger 

print examination of the alleged weapon. 

17.   This in nut shell is the evidence  available on record. 

18. Perusal  of  the  evidence  discloses  that  prosecution  has 

failed to examine any eye witness to the alleged occurrence.  Prosecution also 

failed to examine the victim in the instant case as he was reported dead.   The 

victim would have been the best person to testify about the alleged assault on 

his person but his evidence not being available before this Court  due to his 

death, the other witnesses testimony assumes importance.
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19. PW 1 to PW 4 have all deposed that they have reached 

the place of occurrence just after the alleged occurrence and that they had seen 

cut injuries on the left leg of the victim/informant.  The evidence of PW 1 to 

PW 4 to the above effect is admissible in evidence by the principle of '' Res 

gestae'' . Their evidence goes on to show that the victim/informant had indeed 

sustained injuries on his left leg and that the same was a bleeding injury.

20. Now, it remains to be seen as to whether the accused was 

the perpetrator or not and whether culpability could be fixed on the accused. 

21. PW 1  to  PW 4  had  stated  that  they  were  reported  by 

informant/victim that the accused had given cut injuries on his person.  This part 

of  the  evidence  of  PW  1  to  PW  4  could  not  be  confirmed  through  the 

victim/informant as he had already expired and accordingly the evidence of PW 

1 to PW 4 on this count becomes hearsay and accordingly this evidence of PW 1 

to PW 4 is excluded by the principle of hearsay evidence. 

22. Now, admittedly, the Investigating Officer/PW 5 though 

had seized the alleged weapon of assault being a 'bothi dao' from the place of 

occurrence but he had failed to send the same for serological test or for finger 

print examination.  The omission of the Investigating Officer to send the alleged 

weapon of assault for serological examination failed to link the alleged 'bothi 

dao' to the alleged crime.  It remains to be proved whether that  ''  weapon of 

assault''  was at  all  used in  inflicting the alleged injury on the person of the 

informant.   More  so,  the  requirement  of  the  same  was  there  when  the 

Investigating Officer categorically stated in  Ext 1, that is, the seizure list that 
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the weapon alleged, that is, 'bothi dao' was seized  on being produced by the 

informant.  This omission of the Investigating Officer is vital and could not be 

ignored.

23. Similarly, that the accused had used the alleged 'bothi dao' 

to give cut injury also could not be confirmed by comparing the finger print on 

the weapon of assault with that of the accused's finger print.

24. Further from the disclosure of the prosecution witnesses 

that the informant and the accused were in an inimical relationship and that the 

accused was made to reside outside her matrimonial  house,  leaves room for 

doubt in the prosecution version.   Case of false implication cannot be ruled out 

in toto.  Further it is also surprising that a wife who was chased away time and 

again  from  her  matrimonial  house  and  admittedly  her  matrimonial  house 

abounding  with  in-laws,  would  be  able  to  deal  a  'dao'  blow  on  the 

victim/informant as alleged within the informant's house, where her entry was 

restricted.  Prosecution failed to forward any explanation in respect of how the 

accused entered the informant's house to deal the blow.  Prosecution failed to 

examine the other inmates of the house who could have been the best witnesses 

to testify about the alleged occurrence which took place admittedly within four 

walls of the house and this failure again strikes at the prosecution case.  

25. Hence, in the above circumstances, I am but to hold that 

prosecution evidence being laden with lacuna  could not successfully prove that 

the accused  committed the offence as alleged. In fact, none of the prosecution 

Contd....



(10)

witnesses testified that the accused had attempted to kill the informant/victim by 

dealing a fatal blow on the victim's neck.  Prosecution case therefore does not 

stand.   Prosecution has failed to establish the guilt of the accused beyond all 

reasonable doubt.  The accused deserves to be acquitted. 

               O  R  D  E  R

26. In the light of the above discussions, the accused  Smti 

Bina Sharma is acquitted of the charges U/S 324/307 IPC and set  at  liberty 

forthwith.

The bail bond of the accused shall remain in force for a 

period of 6(six) months.

 Seized articles be destroyed in due course of time. 

 Given under my hand and the seal of this Court on this 

20th day of February, 2016.

  ( M. C. Bordoloi )

           ASSTT. SESSIONS JUDGE,
                 BONGAIGAON.

Dictated and corrected by me

( M. C. Bordoloi )
Asstt. Sessions Judge,
Bongaigaon.
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Sessions case no.50(BGN)/2015.

                   APPENDIX

Prosecution witness :

PW 1 -     Krishna Das.
PW 2 -     Parboti  Das.
PW 3 -     Anjali Das.
PW 4 –     Pankaj Kr Sha.
PW 5 –    Khargeswar Rabha.

Prosecution exhibit
Ext 1 -        Seizure list.
Ext 1(1) –  Signature of Parboti Das
Ext 1(2) –  Signature of Anjali Das.
Ext 1(3) -   Signature of Khargeswar Rabha.
Ext 2 -        Ejahar.
Ext 2(1) –  Signature of Khargeswar Rabha.
Ext 2(2) –  Signature of Nausad Ali,O.C. Bongaigaon P.S.
Ext 3 –       Charge sheet.
Ext 3(1) –   Signature of S.I. Khargeswar Rabha.
Ext 4  -       Sketch map.
Ext 4(1)  -   -Signature of Khargeswar Rabha. 

Defence witness
     
NIL

Defence exhibit 

NIL

    (  M. C. Bordoloi )
 Assistant Sessions Judge,

                                                                                         Bongaigaon.


