
District : Bongaigaon 

IN THE COURT OF ASSTT. SESSIONS JUDGE ::::::::::: BONGAIGAON.

Present:- Smt M.C. Bordoloi, M.A, LL.B (AJS)
      Asstt. Sessions Judge,
      Bongaigaon.

 Sessions Case No.62(BGN)2014.

 U/S 366 IPC (Arising out of G.R case no.230/2014. )

  State 

 Vs.

       Sri Ratul Ray.... Accused          

Committed by : Smti S.F.A. Zinnat, Judicial Magistrate,Ist Class,-

    Bongaigaon.

Appearance:- Mrs. C. Choudhury,  Additional Public Prosecutor for the  

State.

           Mr.  K. Chakrabory , Advocate for the accused.

Date of Charge : 23.9.2014.   
Date of Commitment :15.5.2014.
Date of evidence : 6.4.15,6.5.15,29.5.15 and 11.1.16.  
Statement recorded on : 12.1.2016.  
Date of argument :     20.1.2016.
 Date of judgment :    27.1.2016.

                   
J U D G M E N T  

1.   The wheel of prosecution was set into motion with the 

lodging of  an ejahar by one Mala Ray of  Bageswaripara, under Bongaigaon 

Police Station with the  Bongaigaon Police Station whereby and whereunder the 

informant alleged  inter-alia that on 16.4.2010 at about 5.00 a.m, the accused 
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Ratul Ray  taking advantage of the informant's absence  from her house, enticed 

her daughter away to some unknown destination..  Hence the case. 

2.  The then Officer In-charge of Bongaigaon Police Station 

on receipt of the ejahar registered a case vide  Bongaigaon Police Station case 

no.156/2010 U/S 366 (A) IPC and caused investigation of the case. 

3. Upon  completion of investigation charge sheet being no. 

183 dated 13.9.2010 was laid  against the accused Ratul Ray and Pramila Ray 

before the learned Chief Judicial Magistrate, Bongaigaon . The learned  Chief 

Judicial  Magistrate,  Bongaigaon  having  taken  cognizance  of  the  offence, 

transferred the case record to the Court of learned SDJM(S), Bongaigaon for 

further course of action and subsequently the case record was transferred to the 

Court  of  learned  Judicial  Magistrate,  Ist  Class,  Bongaigaon.   The  learned 

Judicial Magistrate, Ist Class, Bongaigaon on receipt of the case record, issued 

processes for securing the attendance of the accused persons and  pursuant to 

such processes accused Ratul Ray entered appearance but the attendance of the 

co-accused Pramila Ray could not be secured.  Considering that case against 

accused  Ratul  Ray  was  pending  due  to  the  non-attendance  of  co-accused 

Pramila  Ray,  considering the principles of fair and speedy trial, the learned 

Judicial Magistrate,Ist Class, Bongiagaon vide order dated 15.5.2014 deemed it 

fit to split up the case record against the accused Pramila Ray, and thereafter 

furnished  copies  of  the  case  to  the  accused  Ratul  Ray  in   compliance  of 

provision of section 207 Cr.P.C, and having found that the offence  was one 

exclusively triable by the Court of Sessions, vide the same order in reference 

committed the case record to the Court of Hon'ble Sessions Judge, Bongaigaon  
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with due information to the learned Public Prosecutor, Bongaigaon. 

4. Upon  receipt  of  the  case  record  from the  learned  trial 

Committal  Court,  the  Hon'ble  Sessions  Judge,  Bongaigaon vide  order  dated 

2.7.2014  transferred  the case to the instant  Court for trial and disposal.

5. Having  secured  the  attendance  of  the  accused   in  the 

instant Court and having found prima-facie materials U/S 366   IPC being made 

out against the accused  Ratul Ray vide order dated 23.9.2014, a  charge  under 

section 366 IPC was  framed, which was denied by the accused  claiming   trial. 

6. Prosecution  in  order  to   establish its  case  examined as 

many as 5 number of witnesses including the Investigating Officer.  The defence 

side cross-examined all the prosecution witnesses  but  declined to   adduce any 

defence evidence. 

7. The statement of the accused persons U/S 313 Cr.P.C was 

recorded wherein the accused  reiterated his innocence and submitted  that  he 

was  not  involved  in  the  alleged  offence  and  he  did  not  play  any  role  in 

kidnapping  the  victim  as  alleged,  rather  it  was  the  victim  herself  who  had 

implored him to go away from his house.   The accused  prays  for acquittal. 

     

8. Heard  both sides.  Learned Additional Public Prosecutor, 

Bongaigaon  submits  that   Court  shall  pass  order  of  conviction   against  the 

accused after scrutiny of the case record.
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9. Learned defence counsel refuting the above submissions, 

submitted  that prosecution has failed to prove that the victim was below 18 

years of age at the time of occurrence or that the victim was taken away by the 

accused from her  lawful  guardianship and therefore,  no conviction could be 

recorded.  Learned counsel further stated that prosecution has failed to show 

that the victim was enticed or taken by forcefully by the accused and therefore 

offence U/S 366 IPC was also not made out.  Learned defence counsel in order 

to bulwark the defence case relied on the following judgments -

(i) Pabitra Swari vs State of Assam reported in 2010(4) 

GLJ 155,

(ii) Binoy Debnath vs State of Tripura reported in 2012 

(5) GLJ (NOC),

(iii) Amu Miya  Vs State of Assam reported in 2006(3) 

GLJ 196,

(iv) Gabbu vs State of M.P reported in (2006) 3 SCC(Crl) 

71,

(v) Alindra Deb Barman and others vs State of Tripura 

reported in 2009(4) GLJ 288.

learned  defence  counsel  prays  for  acquittal  of  the 

accused. 

10. Heard.  Perused the case record as well as the decisions 

relied on which equaliges the law relating to offence U/S 366 IPC.

11. The only point for determination that has surfaced in the 

instant case is :
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      P  oint for determination    :

                    1) Whether on the 15th day of April, 2010  at about 5.00 

   a.m the   accused  kidnapped the  informant's  daughter  

    Beauty Ray,  aged about 16 years  by inducing her, with 

     intent that  she  may be  compelled   to marry the accused

    against her will or in  order to  force the victim to  illicit  

    intercourse,  or knowing it likely that she would be forced 

    to  illicit intercourse and  thereby committed an  offence 

      U/S 366   IPC ?               

12. My  decision  on  the  above  point  for  determination 

alongwith reason is given  hereunder :

Discussion, Decision and Reasons therefor

13. In order to address the point for determination so framed, 

it  will  be  worth  while  to  peruse  the  evidence  on  record  and  I  accordingly 

proceed to do so. 

14. PW 1 is Mala Ray, the informant in the instant case.  PW 

1 deposed that on the relevant day taking advantage of her absence from the 

house,  the  accused  eloped with  her  daughter-Beauty Ray who was aged 16 

years  at  the  relevant  time  and  that  after  about  7  days  of  her  daughter's 

disappearance,  the accused and her  daughter was called back.  PW 1 further 

deposed that the accused had married her daughter at 'Kamakhya Mandir' and 

that the two co-habitated as husband and wife thereafter.  PW 1 identified her 

statement recorded U/S 164 Cr.P.C  as Ext 1 and her signature thereon as Ext 

1(1). 
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When put to cross-examination PW 1 disclosed that she 

was ignorant about the date of birth of her daughter or the date of her own 

marriage.  

15. PW 2 is Beauty Ray,  the victim in the instant case.  PW 2 

deposed  that she was acquainted with the accused much prior to the alleged 

occurrence and that they were in  a love relationship and that on the relevant 

day intending to get married to the accused, herself accompanied by the accused 

and  one Pampi Ray left her parental house.  PW 2 clarified that at first they 

went to Sibsagar and having stayed there for 3 / 4 days they went to Guwahati 

and at Guwahati she got married to the accused at the 'Kamakhya temple'  but as 

there  were  no  guardian  present.  the  Mandir  authorties  refused  to  give  any 

documents  pertaining to  the  marriage.   PW 2 further  clarified that  they co-

habitated as husband and wife and that after having returned to Bongaigaon 

they stayed at the house of her grand mother wherefrom the guardians of the 

accused traced them out and thereafter took them to the accused's house.   PW 2 

admitted that  she  was carrying pregnancy of  3  ½ /4  months  at  the  time of 

alleged occurrence and that the accused and herself also had physical intimacy. 

PW 2  identified her  statement recorded  U/S 164 Cr.P.C as Ext 2 and her 

signature thereon as Ext 2(1) and Ext 2(2) respectively. 

In her cross-examination PW 2 clarified that the accused 

was her neighbour at the relevant time and that she and one Pampi boarded a 

bus from Borpara to Chapaguri and that she went with the accused at her own 

discretion.  PW 2 further clarified that she had not reported to any co-passengers 

of the bus or train  which she boarded during transit, that the accused had been 
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taking her and further revealed that accused had not used any force against her. 

PW 2 also stated that she was ignorant about the date of her birth. 

16. PW 3 is Dr Paresh Kr Ray, who examined the victim/PW 

2 on 21.4.2010, on police requisition.  PW 3 deposed that he failed to find any 

injury marks over the victim's body or her private parts during examination and 

also found that the hymen of the victim was absent.  PW 3 further stated that the 

victim's age was between 16 to 20 years as per the radiological report and as per 

the report of ultra sonography. the victim was carrying a live pregnancy of 8 

weeks 5 days.  PW 3 identified the medical report of the victim as Ext 3, the x-

ray report as Ext 4, report of ultrasound as Ext 5 and his signature on Ext 3 as 

Ext 3(1).  PW 3 also identified the signature of Dr H.Adhikary as Ext 4(1).

17. PW 4  is Dhiru Ram Ray who deposed that at the relevant 

time of the alleged occurrence he was at his father-in-laws house at Borpara and 

that he could learn that the accused had eloped with one Beauty and that his 

wife also had gone alongwith the accused  and the victim.  

18. PW 5 is Paramananda Borah,  the Investigating Officer 

of the instant case.   PW 5 deposed that  after  assuming the responsibility of 

investigation of the case,  he visited the place of occurrence, prepared the sketch 

map of  the  place  of  occurrence,  arrested   the  accused  person,  recorded the 

statement of the victim U/S 164 Cr.P.C,  caused the medical examination of the 

victim,  collected the medical  report  of the victim etc.  and on conclusion of 

investigation submitted the charge sheet against the accused.  PW 5 identified 

the charge sheet  as Ext 6 and his signature thereon as Ext 6(1),  the sketch map 
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prepared by him as Ext 8 and his signature thereon as Ext 8(1).  PW 5 also 

identified the ejahar as Ext 7 and the signature of the then O.C of Bongaigaon 

Police Station, Nausad Ali as Ext 7(1).

19. This in nut shell is the evidence available on record. 

20. In the instant case, the  accused stands charged U/S 366 

IPC.  From the reading of the Indian Penal Code and decisions relied on by the 

learned defence counsel (quoted supra) law relating to the offence U/S 366 IPC 

is comprehended. 

21. Section  366  IPC  contemplates  the  following  core 

ingredients  :

(I) kidnapping or abducting any woman ; 

(II) such kidnapping or abducting must be – 

(a) with intent that she may be compelled or knowing it to 

be likely that she will be compelled to marry any person against her will or ;

(b) in order  that she may be forced or seduced to illicit 

intercourse or knowing  it to be likely that she will be forced or seduced to illicit 

intercourse or ;

 (c)  by means of criminal  intimidation or otherwise by 

inducing  any woman  to  go  from any place  with  intent  that  she  may be  or 

knowing that she will be, forced or seduced to illicit intercourse. 
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22. That  is,  to  bring  home  a  charge  U/S  366  IPC,  it  is 

necessary  for  the  prosecution  to  prove  that  the  accused  induced  the  victim 

woman  or  compelled  her  by  force  to  go  from  any  place,  and  that  such 

inducement was by deceitful means, and that such abduction took place with the 

intent that the complainant may be seduced to illicit intercourse and/or that the 

accused knew it  to  be  likely that  the  complainant  may be  seduced to  illicit 

intercourse as a result of her abduction.

23. In  fact,  the  intention  of  the  accused  is  the  basis  and 

gravamen of an offence U/S 366 IPC.  If the accused kidnapped or abducted a 

woman with the necessary intent, detailed U/S 366 IPC the offence is said to be 

completed, whether or not the accused succeeded in effecting his purpose and 

even if in the event the woman consented to the marriage or illicit intercourse 

taking place.  That is  to say , Court must be satisfied on the evidence on record 

that the accused when he kidnapped or abducted the woman, whatever his age 

might be, did so with the intent to compel  her, to marry against her will or to 

seduce her or  knowing it to be likely that she would be compelled to marry, 

against her will or that she would be seduced to illicit intercourse. 

24. Now, with the  understanding of the law relating to  the 

offence U/S 366 IPC, let me visit the evidence available on record again.  

25. The  evidence  of  PW 1  is  significant  in  so  far  as  she 

lodged the ejahar and set the investigating agency into motion.  PW 1 is not an 

eye witness to the alleged occurrence.  PW 1 could not throw light in respect 
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of the age of the victim girl as she failed to even disclose the date of birth of the 

victim being the mother and natural guardian of the victim girl.  PW 2 is the 

victim in the instant case.  PW 2 clarified in her evidence that she went with the 

accused on her own accord as she was in a love relationship with the accused 

and she went with the accused intending to get married.  PW 2 made it clear that 

accused had not used any force against her nor he had enticed her away.  

26. In  fact,  the  evidence  of  PW  2  removes  the  doubt  in 

respect of accused's either playing a  role in the act of elopement  or  accused 

playing a role in the formation of an opinion in the mind of the victim to flee 

away.  The evidence of the PW 2 when minutely scrutinized only goes on to 

show that the victim had exercised her own discretion to be with the accused 

and to marry him.

27. In  so  far  as  the  evidence  of  PW 2  in  respect  of  the 

accused's  marrying  her  at'  Kamakhya  temple'  is  concerned,  it  is  seen  that 

besides making the said averment victim failed to produce any documentary 

evidence on that  count.   The  averment  of  the  PW 2 that  temple  authorities 

refused  to  give  any  document  of  marriage,  after  the  marriage  makes  her 

testimony doubtful.  Further more, it is not in the evidence of PW 2 that the 

accused married her against her will, if, at all such alleged marriage was ever 

solemnized. 

28. Evidence rather abounds to the fact  of a marriage with 

consent.   The  evidence  on  record  further  do  not  make  it  a  clear  case  of 

abduction of the victim girl by the accused intending to  seduce the victim after 

the alleged abduction. 
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29.  It  is  in  the  evidence  of  PW 2  that  she  had  previous 

physical intimacy with the accused and that she was pregnant at the time of the 

alleged occurrence.  This evidence when read with the medical report, that is, 

Ext 3 discloses  that the victim  pregnancy at the relevant time is a fact, though 

whether the accused was a father to the said child in the womb of PW 2 or not 

remains  to  be  established  through  evidence.   That  the  PW 2  had  a  carnal 

connection with the accused could not be dislodged by the defence during cross-

examination.  Therefore, it only goes on to show that the victim was consenting 

party  to  the  physical  connection,  if  any  with  the  accused  for  she  had  not 

protested against the alleged physical intimacy nor had she reported about the 

same to any one.   Therefore, when the alleged consenting intimacy had already 

existed, the prosecution case that the accused abducted  the victim to force her 

or  seduce her  to intercourse does not stand. Rather that the PW 2/victim had 

gone with the accused willfully is revealed. 

30.  Now, in so far as the age of the victim girl is concerned, 

it is seen that the parent of the victim girl failed to state about the date of birth 

of  the  victim.   Prosecution  also  failed  to  bring on  record  any documentary 

evidence in respect of the victim's age.   The medical report goes on to show 

that the victim's age was between 16 to 20 years.  The evidence of the medical 

officer in respect of the victim's age is no doubt not conclusive but the partial 

fusion of the  epiphysis  of the  right  iliac  crest,  only goes onto probalise  the 

defence case that the victim was above her age of discretion.  Hence, in the 

above circumstances, when minority of the victim could not be conclusively 

established by prosecution, benefit must go to the accused.  PW 2, victim 
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willfully  accompanied  the  accused.   Case  of  enticement  of  victim  by 

abandoning  lawful guardianship, by the accused  not made out.  Prosecution 

case fails.  Accordingly, I am constrained to hold that the prosecution has failed 

to establish the charge U/S 366 IPC against the accused beyond all reasonable 

doubt.   Accused deserves to be acquitted. 

 The point for determination is answered in the negative. 

 O  R   D  E   R

31. In the light of the above  discussions, accused Ratul Ray 

is acquitted of the charge U/S 366 IPC and set  at liberty forthwith. 

  The bail bond of the accused  shall remain in force  for 

a period of 6(six) months from today. 

 Given under my hand and the seal of this Court on the 

27th day of January, 2016.

              ( M. C. Bordoloi )

           ASSTT. SESSIONS JUDGE,
                 BONGAIGAON.

Dictated and corrected by me

( M. C. Bordoloi )
Asstt. Sessions Judge,
Bongaigaon.                                                                                      
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APPENDIX

Prosecution witness :
PW 1 -     Mala Ray.
PW 2 -     Beauty Ray.
PW 3 -     Dr Paresh Kr Ray.
PW 4 -     Dhiru Ram Ray.
PW 5 -     Paramananda Borah. 
Prosecution exhibit
Ext 1 -       Statement  of Mala Ray before the Magistrate.
Ext 1(1) -  Signature of Mala Ray.
Ext 2 -       Statement of Beuty Ray before the Magistrate.
Ext 2(1)  and Ext 2(2) -  Signatures Beuty Ray.
Ext 3 -       Medical report.
Ext 3(1) – Signatures of the Dr Paresh Kr Ray.
Ext 4 –     X-ray report.
Ext 4(1) – Signature of Dr H. Adhikary.
Ext 5 -    Ultra sound report.
Ext 6 –     Charge sheet.
Ext 6(1) – Signature of Paramannanda Borah.S.I
Ext 7 – Ejahar.
Ext 7(1) – Signature of Nausad Ali, O.C.
Material exhibit.
Nil
Defence witness
     NIL
Defence exhibit 

NIL

         (  M. C. Bordoloi )
      Assistant Sessions Judge,

                                                                                   Bongaigaon.


