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HEADING OF JUDGMENT ON APPEAL.

District :- Bongaigaon.

IN THE COURT OF CIVIL JUDGE, BONGAIGAON.

Present :-  Smti M.C. Bordoloi.
       Civil Judge,
       Bongaigaon.

Saturday, the 5th day of March, 2016.

Title Appeal No. 12 of 2013.

1. Sri Ramoni Choudhury.                          
 S/O Late Khargeswar Choudhury.
Vill : Abhayapuri, Ward No. 3,.
P.O.P.S. Abhayapuri.
Dist – Bongaigaon. 

Appellant

 V E R S U S

The State of Assam, 
Represented by the District Collector and
Deputy Commissioner, Bongaigaon.
P.O.P.S.& Dist – Bongaigaon.    Defendant.

 The appeal coming for final hearing  on (Give date or 
dates) 5.2.2016  in the presence of :-
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Mr. A. Samad,                                               Advocate for Appellant

Mr.  R. N.Das,                                             Government Pleader  for Respondent

And  having  stood  for  consideration  on  the  5th day  of 

March, 2016  the Court delivered the following Judgment :-

           

              T.A. 12/2013.

     ::: J U D G M E N T :::

1.  The  present  appeal  is  directed  against  the   judgment 

dated 23.8.2013  and decree dated 30.8.2013   passed by the learned Munsiff, 

North Salmara, Abhayapuri  in Title Suit no. 48/2010 whereby and whereunder 

the plaintiff's  suit was dismissed without costs. 

2. Being  aggrieved  by  the  judgment  of  dismissal,  the 

plaintiff as appellant has preferred the present appeal impugning  the aforesaid 

judgment.

3. Upon receipt of the memorandum  of appeal,  one of my 

learned  predecessor-in-chair  while  directing  notice  upon  the  respondents 

requisitioned the case record of Title Suit No. 48/2010 from the Court of learned 

Munsiff, North Salmara, Abhayapuri.  The respondent entered appearance and 

contested the appeal.  The case record received on requisition is perused.  
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4. The  facts  leading  to  the  instant  appeal  is  narrated 

hereinunder :

Plaintiff's case

That  one  Ramoni  Choudhury as  plaintiff  had  instituted 

the  Title  Suit  No.  48/2010 in  the  Court  of learned Munsiff,  North  Salmara, 

Abhayapuri praying for declaration of his right, title interest and for permanent 

injunction.  It was the case of the plaintiff that a plot of land measuring 2 bighas 

6 kathas 30 dhur at  Khutaghat Pargona under dhihi Barohazari at Abhayapuri at 

village Shivpur was possessed by the plaintiff under Bijni Raj Estate vide Touzi 

no. 760  and that he had been in continuous, open and uninterrupted possession 

of the same since the time of Bijni Raj Estate.  It was the case of the plaintiff 

that the plot of land was divided into two plots which have been described in 

Schedule A and B  to the plaint more particularly and that the said A and B 

schedule land have been wrongly recorded as the Government khas land in the 

first settlement operation and that the plaintiff had been trying to correct the 

records of rights by approaching the defendant but to no avail.   It was alleged 

that  on  26.3.10  the  concerned  Lat  Mandal  in  collusion  with  the  adjacent 

boundary man of the plaintiff had threatened the plaintiff to face eviction from 

the suit land compelling the plaintiff to institute the suit for declaration of his 

title and a further decree for permanent injunction. 

5. The defendant failed to  file their written statement within 

statutory period whereupon the learned trial Court directed the suit to proceed 

exparte against the defendant side.  Thereafter the learned trial Court framing 
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the point for determination in respect of the maintainability of the suit after 

consideration of the evidence available on record and arriving at a finding that 

the suit  was barred by the provision of section 154 of the Assam Land and 

Regulation 1886, non-suited the plaintiff. 

6. It is this judgment of the learned trial Court, that is 

put  to  challenge  in  the  instant  appeal. The  appellant  has  assailed  the 

judgment  on the following grounds amongst others.

G R O U N D S

a) That the learned trial Court  erred in law as well as  in  

facts in  passing the impugned judgment ;

b)  That  the  learned  trial  Court  failed  to  evaluate  the  

evidenciary value of the plaintiff's exhibit being Ext 1 and Ext 2 ;

c) That the learned trial  Court failed to appreciate the  

evidence  available  on  record  in  the  proper  perspective  and  arrived  at  a  

wrongful finding that the plaintiff could not acquire title in respect of the suit  

land despite he being a tenant under the Government of Assam ;

d)  That  the  learned  trial  Court  passed   the  impugned  

judgment  in  a  mechanical  manner  without  proper  appreciation  of  mind  for  

which the judgment is  liable to be set aside.

Argument

7. Heard the learned counsels of both sides. Also perused the 

written arguments submitted by the appellant side  The learned counsel for the 

appellant submits that the impugned judgment is to be interfered with in appeal 

as the same is not based on sound reasoning of the law.  Learned counsel urged 
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that the learned trial Court failed to appreciate the provisions of the law as laid 

out  under  the  Assam  Land  and  Regulation  1886  for  which  the  impugned 

judgment suffers from ambiguity and therefore can not be sustained. 

8. Controverting  the  above  submission  the  learned 

Government  Pleader,  Bongaigaon  defending   the  impugned   judgment 

submitted that the judgment passed by the learned trial Court is one based on 

sound reasoning and is not  liable to  be reversed in appeal. 

9. Heard.  Perused the case record.

10.  The point for determination that has arisen in the instant 

appeal is as follows :

Point for determination

(1)  Whether the judgment dated 23.8.2013 and decree  

dated 30.8.2013 passed  by the learned trial Court in Title 

Suit no. 48/2010 is sound in law and facts or whether it  

lacks propriety, warranting interference  in appeal ?

11. My  decision  on  the  above  point  for  determination 

alongwith reason is given hereinunder :

           DISCUSSION, DECISION AND REASONS THERE FOR

Perusal  of  the   impugned  judgment  discloses  that  the 

learned trial Court while discussing the issue of maintainability of the suit came 

to a finding that the plaintiff, by filing the instant suit had raised the issue of 
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 of resettlement of suit land since the suit land was a khas land, and same being 

a matter within the purview of the revenue authorities the bar of Civil Court 

jurisdiction will operate, thereby making the plaintiff's suit non-maintainable in 

the present form.

To ascertain the propriety of the said finding let me visit 

the  case  record  of  Title  Suit  no.  48/2010  especially  the  evidence  available 

therein. 

  Perusal  of the plaint  of the plaintiff  in  Title  Suit  no. 

48/2010 discloses that plaintiff claims ownership and possession of the schedule 

A and B lands since the time of Bijni Raj Estate.  Plaintiff claims to be in open 

uninterrupted and continuous possession of the same since the time of Bijni Raj 

Estate  till  the  present  time.   It  is  the  further  case  of  the  plaintiff  that  the 

scheduled  A  and  B  lands  had  been  wrongly  made  khas  during  the  first 

settlement operation and that he had been trying to correct the records of rights 

several times but to no avail.  Plaintiff has also alleged that he had also faced 

the threat of eviction from the concerned Lat Mandal on 26.3.2010.

PW 1 in support of his claim exhibited Ext 1 being the 

Touzi no. 760  in his name, Ext 2 Jaripi chitha, Ext 3 series being the revenue 

receipts and Ext 4 being the 80 CPC notice.

In his cross-examination, PW 1 discloses that there is land 

measuring  1  ½  l  bighas  of  land  vide  Ext  1.    PW 1  admitted  not  having 

demarcated the suit land through concerned Lat Mandal, and  confirmed that he 

had raised his claim on 150 lechas of land.  PW 1 disclosed that he had obtained 

the suit land from his father-in-law Rajib Lochan Das.   In answer to a pointed 

querry of the defendant, PW 1 revealed that he had not paid in ''Touzi bahira'' 

revenue in respect of the suit land.  PW 1 also discloses that he had come to 
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Abhayapuri about 60/70 years ago.  PW 1 discloses that the boundary of the 

land measuring 1 bigha has a trench on the north, Rabin Banikya on the south, 

Rabin Banikya and Jatin Patgiri on the east and Senapati Deka on the west.  PW 

1 also disclosed the further ½ bigha land was bounded by Swapan Dev Ray on 

the  south,  road  on  the  north,  Jatin  patgiri  on  the  east  and  Lakhi  Kanta 

Choudhury on the west.  

PW 2  and  PW 3  supported  the  plaintiff  PW 1  in  all 

materials particulars.   PW 2 disclosed his ignorance as to when the suit land 

became khas nor he could state as to when the settlement operation took place. 

PW 2 confirmed that the plaintiff had come to the the suit land prior to 1994 

though he could not specifically state in which year the plaintiff had actually 

come  to  the  suit  land.  The  evidence  of  PW  3   remained  unassailed  and 

unimpeached.

PW 4 Pranab Choudhury is the son of the plaintiff who 

also supported the PW 1 in all particulars.  PW 4 failed to disclose as to how 

much  sarkari  lands  are  situated  contiguous   to  the  suit  land.   PW 4  also 

disclosed that the suit land is only at some distance of circle office.

Perusal of the Ext 1 discloses that same is a Touzi record 

in respect of the Touzi no. 760 which was in the name of the plaintiff.  Ext 2 is a 

jaripi chitha of khas land.  Perusal of Ext 2 discloses the name of the plaintiff 

Ramoni Choudhury as a tenant (Abadkari) in respect of the suit land.  Ext 2 

discloses that the suit land was surveyed on 20.1.1958 and that  the plaintiff had 

been cultivating thereon on 1368 BS.  Perusal of the note on Ext 2 discloses that 

the plaintiff Ramoni Choudhury was found in possession of the suit land by 

cultivating  thereon  and  the  possession  of  the  plaintiff  was  undisputed.  The 

report discloses  a proposal for the correction of records of rights in the name of 
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the  plaintiff.  Ext  3  series  also  discloses  that  the  plaintiff  had  been  making 

payments of land revenue in respect of the suit land being Touzi No. 760.  That 

the plaintiff is in possession of the suit land is not at dispute.  In fact, co-joint 

reading  of Ext 1, Ext 2 and Ext 3 goes on to show that the plaintiff was in 

possession of the suit land by cultivating thereon since 1958 till date.  

 It is well known that Bijni Raj Estate was a zamindari and 

after the promulgation of the Assam State Acquisition of Zamindari Act 1951, 

the said land was acquired by the Government of Assam and the tenant/Rawat 

under the Raj Estates acquired the status of tenant under the Government of 

Assam.   Section 4 of the Assam State Acquisition of Zamindaries Act 1951, 

provided that the touzi land of the Bijni Raj Estate would be vested in the State 

Government at the time of acquisition.  Plaintiff was found in possession on 

1958 at the time of survey of the suit land as a 'praja'/rayat.  Defendant has not 

disputed the genuineness of the plaintiff's exhibit.  Therefore, the plaintiff by 

adducing documentary evidence had been able to show that he was a tenant in 

respect of the suit land under the Bijni Raj Estate and that his name has not been 

incorporated  as  a  'land  holder'  under  the  Government  of  Assam  despite  a 

proposal  for  the  same.   Plaintiff  failed to  show that  he  had approached the 

Government  of  Assam for  correcting the  land records in  his  name after  the 

acquisition of the Bijni  Raj  Estate,  but the fact  remains that  he has been in 

possession of the suit land uninterruptedly since 1958 till today.  

The Government, on the other hand, though had brought 

out in cross-examination that the plaintiff had failed to  approach the revenue 

authorities for correction of records in his name yet the fact remains that the suit 

land  which was a khas land was under the possession of the plaintiff openly 

and the defendant failed to take any steps for ouster of the plaintiff therefrom.  
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The possession of the plaintiff over the suit land therefore ripened, he being in 

open possession since 1958 till date.  It is the case of the plaintiff that his land 

had been allegedly made khas wrongly during settlement operation.  It is not 

one for resettlement of the land which once settled in the name of some other 

person.  Rather, suit  is one for declaration of right title.  Section 154 of the 

Assam Land and Revenue Regulation  will not be a bar in the case of  instant 

kind.  Accordingly,  I am but to hold that the plaintiff will be entitled to the 

declaration of his possessory title over the suit land.  The findings of the learned 

trial Court cannot therefore be sustained.   

Accordingly,  the  point  for  determination  is  decided 

accordingly in the  affirmative in favour of the appellant. 

12. O      R     D     E     R

In the light of the above discussions, the appeal is allowed 

on contest without costs.  The judgment of the learned trial Court is set aside 

and reversed. 

 The plaintiff's suit is decreed accordingly. It  is  hereby 

decreed that plaintiff has  possessory right over the suit land.   It is also decreed 

and declared that the plaintiff is entitled to a decree for permanent injunction 

restraining  the  defendant  from   disturbing   the  peaceful  possession  of  the 

plaintiff over the suit land. 

  Prepare a decree accordingly.
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 Send down the case record of Title Suit No. 48/2010 with 

a copy of this judgment to the learned Court below. 

 Given under my hand and the seal of this Court on the 5th 

day of March, 2016. 

      ( M. C.Bordoloi )
                   CIVIL JUDGE,
                  BONGAIGAON.

 Dictated & corrected by me,

 ( M.C. Bordoloi  )
 Civil Judge,
 Bongaiga  on.  


