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HEADING OF JUDGMENT ON APPEAL.

District :- Bongaigaon.

IN THE COURT OF CIVIL JUDGE, BONGAIGAON.

Present :-  Smti M.C. Bordoloi.
       Civil Judge,
       Bongaigaon.

Friday, the 10th day of March, 2016.

Title Appeal No. 6 of 2014.

from  the  judgment  and  decree/order  of  Munsiff  of  North  Salmara, 

Abhayapuri and made in Title Suit No. 26 of 2003. 

1. Sri Lohit Roy,
    S/O Late Turen Roy
    R/O Tulungia (Dharmapara), 
    P.O. Tulungia, 
    P.S. Abhayapuri, 
    Dist – Bongaigaon, Assam.                                        Appellant.

    

 V E R S U S

1. Sri Lankeswar Ray
    S/O Late Turen Roy  
2. Sri Bisitra Ray
    S/O Sri Lankeswar Ray
3. Sri Mahanta Ray
    S/O Sri Lankeswar Ray
    All are resident of Village:Tulungia (Dharmapara), 
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    P.O. Tulungia, 
    P.S. Abhayapuri, 
    Dist – Bongaigaon, Assam.                                                 Respondents. 

 
The appeal coming for final hearing on (Give date or dates) 

09.02.2016 in the presence of :-

   
Mr. S.K. Sarkar                                             Advocate for Appellant

Mr. P. Sarma                                                 Advocate for Respondents

And  having  stood  for  consideration  on  this  10th day  of 

March, 2016 the Court delivered the following Judgment :-

           

 T.A. 6/2014

     ::: J U D G M E N T :::

1. The  present  appeal  is  directed  against  the  judgment  and 

order dated 23.12.2013 passed by the learned Munsiff,  North Salmara, 

Abhayapuri in T.S. No. 26/2003 whereby and whereunder the learned trial 

Court had dismissed the plaintiff's suit without cost while granting reliefs 

to defendants No. 3 & 4 in the form of declaration of their right over the 

suit land and decree for eviction of the plaintiff from the suit land.

2. Being  highly  aggrieved  by  the  judgment  aforesaid,  the 
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plaintiffs in the Title Suit No. 26/2003, as appellants had preferred the 

present appeal.

3. Upon  receipt  of  the  Memorandum  of  Appeal  having 

condoned the delay in preferring the appeal, notices were directed upon 

the respondents and case record of  T.S. 26/2003 was requisitioned from 

the  Court  of  learned  Munsiff,  North  Salmara,  Abhayapuri.  The 

respondents  entered  appearance  pursuant  to  notices  and  contested  the 

appeal.  

4. The  case  record  of  T.S.  26/03  received  on  requisition  is 

perused.

5. The  facts  leading  to  the  instant  appeal  is  narrated 

hereinunder.

Plaintiff's case:

6. Plaintiff Lohit Ray instituted T.S. 26/03 before the Court of 

learned Munsiff, North Salmara, Abhayapuri seeking a declaration of his 

right, title, interest and confirmation of possession over the suit land. It 

was  the  case  of  the  plaintiff  that  one  Mukunda  Ram  Rava  (since 

deceased) - the father of the proforma defendant Nos. 4, 5 & 6 owned and 

possessed a plot of land measuring 3B-1K-4L under Khatian No. 65, Dag 
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No. 143 at Village Thakurani Kharapara, more specifically described in 

the schedule to the plaint and that on the death of said Mukunda Ram 

Rava the suit property devolved upon Gandheswari Rava @ Gandhe Bala 

Rava i.e. the mother of the proforma defendants No. 4, 5 & 6 who out of 

the  said  land  sold  land  measuring  3B-1K-4L  to  the  plaintiff  for  a 

consideration of Rs. 9,000/- in the Bangla year 1394 on 28.10.1394 by 

executing an unregistered sale deed and delivered possession thereof to 

the defendant No. 1. It was the case of the plaintiff that being a minor at  

the time of execution of the said unregistered sale deed, the defendant No. 

1 by representing the present plaintiff, took possession of the suit land on 

behalf  of  the  plaintiff  and  since  thereafter  the  plaintiff  had  been 

cultivating on the suit land. It was the further case of the plaintiff, that 

Gandhe  Bala  Rava,  to  avoid  future  dispute  regarding  the  suit  land 

between her legal heirs and the plaintiff, executed a registered Power of 

Attorney in favour of defendant No. 1 on 03.02.1998 to which execution 

the plaintiff did not object in good faith that defendant No. 1 would cause 

transfer of the suit land in his name on his attaining majority and also as 

he had been in possession of the suit  land.  It  was further alleged that 

Gandhe Bala had since expired and that in the month of May, 2003 the 

defendant No. 1 with alleged conspiracy of defendant No. 2 executed a 

gift deed in favour of defendant Nos. 3 & 4 without the knowledge of the 

plaintiff, in respect of the suit land and that in such event the defendant 

Nos. 2, 3 and 4 had been allegedly trying to dispossess the plaintiff from 
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the  suit  land  thereby  clouding  the  plaintiff's  title  over  the  suit  land, 

compelling  him  to  institute  the  suit  for  declaration  of  his  title  and 

possession over the suit land along with the relief permanent injunction. 

Defendant's case:

7. The  Defendants  entered  appearance  in  the  said  suit  and 

contested the suit by filing their written statement. Defendants raised the 

plea  of  non-maintainability  of  the  suit.  The  defendants  disputed  the 

quantum of the suit land and averred that the suit land measured 2B-4K-

14L instead of 3B-1K-4L as has been scheduled in the plaint. Defendants 

admitted the ownership of Mukunda Ram Rava and the accrual of title 

over the land measuring 5B-1K-4L under Khatian No. 65, Dag No. 143 

upon Gandheswari Rava on the death of Mukunda Rava and averred that 

possession of land measuring 3B-1K-4L was given to the defendant No. 1 

by Gandheswari Rava with the execution of a Power of Attorney vide No. 

39 dated 03.02.1988 and denied the execution of any unregistered sale 

deed by Gandheswari Rava in favour of the plaintiff. It was averred by the 

defendants  that  since  long  before  the  death  of  Turen  Ch.  Ray,  the 

predecessor-in-interest of the plaintiff and defendant No. 1 in 1988, the 

plaintiff used to cultivate on the suit land with the help of others to earn 

their bread on behalf of the defendants and that on the death of Turen Ch. 

Ray it was agreed upon at a village meeting held on 31.05.1988 that the 

newly purchased land at Takurani would be retained by the defendant No. 
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1 and after her death the said land would be inherited in two equal shares 

by  the  plaintiff  and  the  defendant  No.  2  and  that  the  plaintiff  would 

cultivate on the suit land for maintenance of defendant No. 1 during her 

old  age.  The  defendant  further  alleged  that  the  plaintiff  fraudulently 

entered  his name on the record of rights over the suit land in place of  

defendant No. 1, showing her to be a dead person in which connection an 

objection was also filed by the defendant No. 2 whereupon the mutation 

of the plaintiff's name was cancelled. It was also alleged that the plaintiff  

due to the cancellation of his name from the record of rights had in rage 

allegedly drove out the defendant No. 1 from the ancestral dwelling house 

compelling her to take refuge in the house of defendant No. 2, whereafter 

she made a gift  of her land in favour of the defendant  No.  3 & 4 on 

22.01.2003.  Hence,  in the above circumstance,  the defendants  claimed 

their  lawful  right  over  the  suit  land  and  prayed  for  dismissal  of  the 

plaintiff's suit with costs. 

Counter-claim:

8. The defendant No. 3 filed a counter claim, on his attaining 

majority in the said suit. Defendant No. 3 reiterating the pleaded case as 

stated in the original written statement claimed the suit land to be the land 

received in gift from their grand-mother Mohinibala Ray and accordingly 

prayed  for  a  declaration  of  his  and  defendant  No.4's  right,  title  and 

interest over the suit land, a decree for khas possession of the suit land by 
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evicting  the  plaintiff,  therefrom,  along  with  a  decree  for  permanent 

injunction. 

Written Statement against counter-claim:

9. The  plaintiffs  also  filed  written  statement  against  the 

counter claim reiterating his pleaded case. Plaintiff averred that he had 

been in open, exclusive and continuous possession over the suit land since 

18 years for which he had acquired right,  title over the suit  land.  The 

plaintiff raised further plea of bar of limitation of the counter claim and 

under valuation of the same and prayed for dismissal of the counter claim 

with costs. 

10. Vide  order  dated  29.06.2005  six  numbers  of  issues  were 

framed  and  thereafter  the  defendant  No.  3  had  filed  a  counter  claim. 

Accordingly, in the changed facts and circumstances of the case, the then 

learned Munsiff, North Salmara, Abhayapuri vide order dtd. 07.07.2010 

further resettled the issues for adjudication, which are as follows:-

I  S   S   U  E  S

1. Is there any cause of action for the instant suit ?

2. Whether the plaintiff has right, title, interest and possession  

over the suit land ?

3. Whether  the  power  of  attorney  No.  88  dated  03.02.1998  

executed  by  Smti.  Gandheswari  Rabha,  in  favour  of  the  
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defendant No. 1 is illegal/void ?     

4. Whether  the  gift  deed  made  by  the  defendant  No.  1,  in  

favour of the defendants No. 3 & 4 in the month of May,  

2003 is null and void ?

5. What relief(s), the plaintiff is entitled ?

             

11. Thereafter again vide order dated 26.09.2011, ld. Trial Court 

framed further additional issues on counter claim which are enumerated 

hereinunder:

6. Whether there is any cause of action for the counter claim  

of the defendant ?

7. Whether defendant No. 3 and 4 are entitled to a decree for  

khas possession over the suit land by evicting the Plaintiff  

therefrom ?

8. Whether the defendant No. 3 & 4 are entitled to a decree  

declaring right, title and interest over the suit land ?

9. Whether  the  defendants  are  entitled  to  a  decree  of  

permanent injunction over the suit land ?

10. To what other relief/reliefs, Defendants are entitled to ?

12. Both sides adduced oral as well as documentary evidence. 

13. Upon  perusal  of  the  materials  on  record,  the  learned 
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Munsiff,  North  Salmara,  Abhayapuri  vide  judgment  dated  23.12.2013 

dismissed the plaintiff's suit while decreeing the counter claim. It is this 

judgment which is impugned in the present appeal. 

14. The  appellant  assailed  the  aforesaid  judgment  on  the 

following grounds amongst others:

G R O U N D S

a) That the learned trial Court erred in law as well as in  

facts by dismissing the plaintiff's suit while decreeing the counter claim; 

b) That the learned trial Court failed to appreciate the fact  

that the alleged gift deed had not been executed in accordance with law.  

Ld. trial Court failed to appreciate the fact that the Power of Attorney  

executed on 03.02.1998 on which basis  the  registered gift  deed dated  

22.01.2003 was executed, the executant of the Power of Attorney having  

already expired at the time of the said gift deed, the said registered gift  

deed would have no force in the eye of law;  

c) That the learned trial Court failed to take note of the fact  

that the counter claim of the defendant was under valued under which  

circumstances,  no  relief  could  have  been  granted  to  the  counter-  

claimant/defendant;

d) That the learned trial Court in a hurried and mechanical  

manner passed the judgment impugned, clubbing all the issues together;

e)  That  the  judgment  of  the  learned  trial  Court  is  not  
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tenable in law and is liable to be set aside.

15. Heard the learned counsels of both sides. 

Arguments:

16. Learned  counsel  for  the  appellant  side  reiterating  the 

grounds taken up in the Memorandum of Appeal, urged that the impugned 

judgment is required to be interfered with. Learned counsel taking this 

Court to the impugned judgment submitted that the learned trial  Court 

failed  to  appreciate  the  provisions  of  Transfer  of  Property  Act  in  the 

correct perspective for which the said judgment could not be sustained in 

law and accordingly prayed for allowing the appeal. 

Per  contra,  the  learned  counsel  for  the  respondents, 

defending the impugned judgment submits that the judgment impugned is 

one based on sound reasoning and same is not required to be interfered 

with.  

17. Heard. 

18. Perused the case record. 

19. The point  for  determination that  has  arisen in  the  instant 
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appeal is as follows:

Point for determination:

1. Whether  the  judgment  dated  23.12.2013  passed  by  the  

learned trial Court in T.S. 26/03 is sound in law and facts  

or whether it lacks propriety warranting interference ?  

                                    

20. My  decision  on  the  above  point  for  determination  along 

with reasons is given hereinunder.

Discussion, Decision and Reasons there for  :  

21. To address the point for determination so framed, I propose 

to  scrutinize  the  impugned  judgment  issuewise,  addressing 

simultaneously  the  grounds  taken  up  in  the  Memorandum  of  Appeal 

relevant in the context of the issues and accordingly I proceed to do so. 

Issue No. 1:

22. Issue No. 1 relates to the question of presence of cause of 

action  for  the  suit.  The  learned  trial  Court  decided  the  issued  in  the 

affirmative in favour of the plaintiff.

22(i). To address the propriety of above findings, let me visit the 

case record of T.S. 26/03. Perusal of the plaint discloses that plaintiff had 

staked claim over the suit land on the basis of alleged purchase by an 
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unregistered deed and also by dint of long and continuous possession. It is 

the plaintiff's case that at the time of purchase of the suit land he being a 

minor, the unregistered sale deed could not be registered in his name and 

therefore,  the delivery of possession of the suit land was taken on his 

behalf  by  his  mother  i.e.  defendant  No.  1  (since  deceased)  and  that 

thereafter  the  original  owner  Gandheswari  Rava executed  a  Power  of 

Attorney in  favour  of  defendant  No.  1  on 03.02.1988 to facilitate  the 

transfer of suit land in the name of the plaintiff on his attaining majority. 

It was alleged by the plaintiff that defendant No. 1 (since deceased) all of 

a sudden executed registered gift deed in favour of the defendant Nos. 3 

&  4  in  the  year  2003  and  since  thereafter  the  defendants  have  been 

disturbing the plaintiff's possession over the suit land. 

22(ii). On the other hand, defendant while denying the plaintiff's 

case  averred that  the  suit  land was purchased by the  defendant  No.  1 

herself  from the original  owner and that  possession thereof  was given 

with  the  execution  of  a  registered  power  of  attorney  executed  by  the 

owner  in  favour  of  defendant  No.  1  and  that  on  the  death  of  the 

predecessor-in-interest  of the plaintiff and the defendants,  the suit land 

was retained by the defendant No. 1 (since deceased) for her maintenance 

during  her  old  age,  only  to  be  inherited  by  her  legal  heirs  in  equal 

proportion on her death.  It  was also alleged by the defendant that  the 

plaintiff allegedly illegally corrected the record of rights in his name to 
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deprive the co-sharer and that with the detection of the the said foul act 

and mutation of  the  plaintiff  being cancelled,  plaintiff  allegedly  drove 

away the defendant No. 1 from their ancestral house compelling her to 

take shelter at the house of the defendant No. 2. It was averred by the  

defendants that defendant No. 1 out of love and affection and due to the 

alleged  misbehaviour  of  the  plaintiff,  gifted  the  suit  property  to  the 

defendant Nos. 3 & 4 being her grand children and that the grand children 

had become owners in respect of the suit land. 

22(iii). The  rival  claims  and  contentions  of  the  parties 

discloses that  plaintiff  had claimed the suit  land by virtue of purchase 

while the defendants No. 3 & 4 claimed it to be their property received on 

gift from the true owner defendant No. 1 (since deceased). 

Apparently a substantial issue as to ownership of the land 

requiring  a  decision in  merit  has  arisen,  thereby unfolding a  cause  of 

action for the suit. Accordingly, I am constrained to hold that there is a 

cause of action for the suit. The decision arrived at by the learned trial 

Court is proper and sound in law and I concur with the said findings.  

23. Issue Nos. 2, 3, 4, 5, 6, 7 and 8 were addressed together 

by the learned trial Court for the convenience of discussion thereby 

deciding the said issues against the plaintiff.  However I propose to 
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take up the issues separately for discussion, to address the grounds 

taken up in appeal and also to ascertain the propriety of finding of 

the ld. trial Court, except issues No. 5, 7, 8, 9 & 10, issue No. 7 & 8 

and issue No. 5, 9 & 10 being inter-related are addressed together.

Issue No. 2:

24. Issue No. 2 relates to the question of presence of plaintiff's 

right,  title,  interest  and  possession  over  the  suit  land.  PW  1  in  his 

evidence-in-affidavit  reiterating  his  pleaded  case,  averred  that  the  suit 

land is his purchased land and that he being a minor at the time of the  

purchase  of  the  suit  land,  the  original  owner  Gandheswari  Rava had 

executed an unregistered sale deed in his favour and delivered possession 

thereof to the defendant No. 1 and that ever since such purchase, he had 

been possessing the same by cultivating thereon. PW 1 averred that he 

had purchased the suit land for a consideration of Rs. 9,000/- which he 

had  paid  himself  and  that  the  original  owner,  to  mitigate  any  dispute 

which might arise in future in respect of the suit land, had executed a 

registered Power of Attorney in favour of his mother i.e. defendant No. 1 

and  thereafter  the  said  land  being  his  own  land,  he  had  caused  the 

mutation of the land records in respect of the suit land in his name. PW 1 

averred that he had been in open, exclusive and peaceful possession of the 

suit land since more than 17/18 years and that the defendants in an alleged 

conspiracy to grab the suit land had caused the defendant No. 1 who was 
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not  in  sound  mental  health  to  execute  a  gift  deed  in  favour  of  the 

defendants No. 3 & 4 which was illegal and void. PW 1 also alleged that 

on  the  basis  of  illegal  gift  deed  defendant  had  attempted  to  take 

possession of the suit land and that the defendant No. 1 had been under 

his care and maintenance until one and half years prior to the institution 

of the present suit and that the defendant No. 2 for wrongful gain had 

taken away the defendant No. 1 to his house and thereafter caused the 

execution of the registered gift deed. PW 1 also claimed that his right over 

the suit land has also perfected by the law of adverse possession of the 

same. 

PW 1  in  support  of  his  claim  exhibited  Ext.1  being  the 

unregistered sale deed, Ext.1(1) being the signature of Gandheswari Bala 

Rava,  Ext.1(2)  signature  of  Banomali  Rava,  Ext.1(3)  signature  of 

Sambaru Rava, Ext.1(4) signature of Sarat Rava and Ext.1(5) signature of 

the scribe Dhanjit  Rava. PW 1 also exhibited Ext. 2 being the “revenue 

receipt”. Besides the aforesaid document plaintiff has failed to exhibit any 

other document. 

PW 1 in  his  cross-examination disclosed that  besides  the 

hand note, he had not submitted any document in respect of his title to the 

suit land. PW 1 also admitted that his name was not recorded in the record 

of rights in respect of the suit land at the time of his deposition in Court. 
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PW 1 also disclosed that Ext.1 was written at the house of the original 

owner Gandheswari Rava and that he could not recollect the name of the 

scribe who had written the Ext.1. PW 1 further disclosed that Banomali 

Rava, Sambaru Rava and Sarat Rava were present at the time of execution 

of Ext.1. PW 1 also disclosed that he was ignorant as to whose signatures 

he had identified in Ext.1 as Ext.1(1), 1(2), 1(3) and 1(4), as he could not 

read or write. 

PW 2, 3 and 4 in their evidence on oath supported the PW 1 

in all material particulars. 

PW 2 in his cross-examination disclosed that the suit land 

was sold by Gandheswar Rava by the unregistered sale deed and that he 

was aged about 20 years at the relevant time. PW 2 also disclosed that he  

had entered into an agreement for sale in respect of the suit land with the 

plaintiff, and that owing to the family dispute, the plaintiff declined to sell 

the suit land and also returned the money. PW 2 disclosed that the land 

belonging to the predecessor-in-interest of the plaintiff and the defendant 

was divided between legal heirs on his death and the land measuring 4 

Bigha stood in the name of Mohini Bala Ray which was purchased by her 

husband. PW 2 also disclosed that  Gandheswari  Rava was an illiterate 

lady  and  that  she  could  only  give  her  thumb  impression.  PW 2  also 

disclosed  that  the  original  owner  Gandheswari  Rava had executed  the 
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Power  of  Attorney  whereby  Gandheswari  Rava  had  relinquished  her 

claim to the suit land and that he was present at the time of execution of 

the Power of Attorney and that  the  plaintiff  having his  house situated 

adjacent to  the  suit  land,  had been cultivating on the  suit  land.  PW 2 

denied defence suggestion that he had affixed signature on Ext.1 falsely, 

and Ext.1 being a manufactured document. 

25. PW 3 on the other hand, in his cross-examination disclosed 

that the suit land was cultivated by Gandheswari Rava prior to the sale.  

PW 3 disclosed that he was ignorant as to why the plaintiff had filed the 

instant suit. 

26. DW 1 on the  other  hand,  claimed that  the  suit  land was 

purchased by Mohini Bala Ray, and on the strength of Power of Attorney, 

she had come into possession of the suit land and she had been possessing 

the  same  by  cultivating  thereon and  subsequently  she  had  executed  a 

registered gift deed in favour of defendants No. 3 & 4. In support of his 

case,  DW 1  exhibited  Ext.  'Ka'  being  the  certified  copy  of  Power  of 

Attorney dtd.  03.02.1998 executed by Gandheswari  Rava in  favour of 

Mohini Bala Ray. DW 1 also exhibited Ext. 'Ga' being the certified copy 

of Jamabandi in the name of Mohini Bala Ray and Ext. 'Gha' being the 

certified copy of order dated 05.02.2002 by ASO, Srijangram in Misc. 

Case No. 65/01/02. 
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27. Perusal  of  Ext.1  discloses  that  same  is  an  unregistered 

document which it was purportedly executed by Gandheswari Rava, wife 

of  Mukunda  Rava  in  respect  of  a  plot  of  land  measuring  3B-1K-4L 

covered by Khatian No. 142/143 for a consideration of Rs. 9,000/-. Ext.1 

was dated 28.10.94 (B.S.). It was  plaintiff's case that he was a minor at 

the relevant time and that he had paid the consideration amount himself. 

28. Section 54 of the Transfer of Property Act is required to be 

looked  into  herein.  Section  54  of  the  Act  provides  for  transfer  of 

immovable property by “sale”.

Section 54 envisages that sale of any immovable property  

of  value  less  than  100  rupees  may  be  made  either  by  a  registered  

instrument or by delivery of property. It further provides that transfer of  

tangible immovable property of the value of 100 rupees and upwards  

may be made by a registered instrument. 

29. Section 17 1(b) of the Registration Act provides that a sale 

deed in respect of an immovable property is a compulsorily registrable 

instrument. In fact sale of a property of above the value of 100 rupees is 

to be effected by way of execution of a deed of conveyance. The delivery 

of the property is not the condition precedent for acquisition of title by 

purchase through the execution of the deed of conveyance though it may 
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be a consequence thereof. 

[Manmatha Ranjan Trivedi vs. Gopal Krishna J.E. Co. (P)  

Ltd. 2006 (supra) GLT 718: Emphasis supplied].

30. At the risk of repetition, it is said that in the instant case, 

plaintiff has claimed that he had purchased the suit land against a fixed 

consideration of Rs. 9,000/-. Apparently, from the plaintiff's pleaded case 

it appears that the value of the suit land is above 9,000 rupees. In view of 

Section  54  of  the  Transfer  of  Property  Act,  the  sale  of  the  suit  land 

thereby is to he effected by way of a registered deed of conveyance. In the 

instant case, plaintiff had only exhibited Ext.1 being an unregistered deed. 

The Ext.1 not being in consonance with Section 54 of the Transfer of 

Property Act, no good title could pass on to the plaintiff from the original 

owner  Gandheswari  Rava. Further  plaintiff  admittedly  a  minor  at  the 

relevant time failed to substantiate as to how he could have arranged the 

consideration  amount.  Accordingly  his  plea  of  himself  raising  money 

does not appear probable. Further plaintiff's own witness had disclosed 

that Gandheswari Rava could not write, therefore the exhibition of the 

signature of the vendor as Ext.(1) also is not tenable and Ext.1 also could 

not be looked into for even collateral purpose.  

31. That the original owner of the suit land was Gandheswari 

Rava is not in dispute. The question that has arisen for consideration is 
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whether Gandheswari Rava's title in respect of the suit land passed on to 

the plaintiff. Plaintiff failed to show by adducing documentary evidence 

that good title passed on from Gandheswari Rava unto him in respect of 

the suit land. Accordingly, I am but to hold that plaintiff lacked right, title 

and interest over the suit land by dint of purchase. 

Again Plaintiff claimed to be in possession of the suit land 

since the date of alleged purchase. 

PW 2 to 4 had disclosed that plaintiff has been cultivating 

on the suit land. On the other hand, defendants have stated that plaintiff 

was in possession of the suit land by cultivation for and on behalf of other 

defendants.  As discussed in foregoing paragraph, plaintiff has failed to 

show the  basis  of  his  possession  over  the  suit  land.  Though  plaintiff 

claimed his possession over the suit land yet the fact remains to be proved 

as  to  in  what  capacity  he  had been possessing  the  suit  land. Plaintiff 

admitted that defendant No. 1 was delivered possession of the suit land by 

the original owner. Though he claimed that it was on his behalf defendant 

No.  1  was  delivered  possession,  but  plaintiff  had  failed  to  prove  that 

defendant  came into  possession  on  his  behalf,  his  purchase  not  being 

established. Situated thus, the entry of plaintiff in the suit land cannot be 

held to be one by his own right, rather his entry was through defendant 

No. 1. 
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Further  Plaintiff  claimed  to  have  been  in  open,  hostile, 

exclusive possession over the suit land since 17/18 years prior to his filing 

the suit.  But perusal of the plaint nowhere discloses as to from which 

point of time the plaintiff had raised “hostile interest” in the suit property 

against the defendants. Rather it is borne out of record that on 21.08.1996 

the   plaintiff  had  caused  mutation  in  respect  of  the  suit  land.  The 

purported illegal action of the plaintiff in respect of mutation of the suit 

land was cancelled on the basis of an objection vide order dtd. 05.08.2002 

by the ASO, Srijangram Revenue Circle. 

Therefore, plaintiff's alleged hostility even if assumed that it 

commenced on 21.08.1996,  was  interrupted  by  the  cancellation of  his 

mutation in respect of the suit land on 05.08.2002. Therefore, his plea of 

open, hostile, uninterrupted “animus possessendi” fails. In fact plaintiff 

had failed to show his entry in the suit land by dint of a distinct title,- one 

distinct  from  that  of  his  mother,  brother  etc.  He  failed  to  show  by 

adducing concrete evidence that the entry which was on the basis of a 

family  arrangement,  subsequently  got  transformed  into  a  “animus 

possessendi”  against  the  defendant  No.  1. Accordingly,  in  the  above 

circumstances, I am but to hold that plaintiff's possession could not be 

successfully established as one perfected by prescription and by adverse 

possession. Plaintiff therefore lacks title. The issue was rightly decided 

against the plaintiff by the learned trial Court and I concur with the said 
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finding. 

Issue No. 3:

32. Issue No. 3 relates to the question of whether the Power of 

Attorney  No.  88  dated  03.02.1988  executed  by  Gandheswari  Rava  in 

favour of the defendant No. 1 is illegal/void. Plaintiff had alleged that the 

Power  of  Attorney  No.  88  dated  03.02.1988  was  executed  by 

Gandheswari  Rava in  favour of  defendant  No.  1  is  illegal/void as  the 

same was executed with the object of facilitating the transfer of suit land 

in his name on his attaining majority. It was averred that plaintiff's mother 

i.e. defendant No. 1 (since deceased) would, as empowered by the Power 

of Attorney, execute a conveyance deed in favour of the plaintiff  when he 

would become a  major  and that  the  Power  of  Attorney was  only  one 

executed as an arrangement between the period of the plaintiff's minority 

and his attaining majority to materialize the transfer of the title to the suit 

land  and  therefore  on  his  becoming  a  major,  the  Power  of  Attorney 

thereby became null and void.

33. Plaintiff  failed  to  exhibit  the  Power  of  Attorney  in  the 

instant case. Plaintiff and his witnesses had stated that he was minor at the 

time of the alleged execution of sale deed but plaintiff failed to show any 

documentary evidence in respect of his age. 
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34. Defendant side, on the other hand, had exhibited Ext. 'Ka' 

being the certified copy of the registered Power of Attorney which was 

admitted into evidence without any objection. Now perusal of Ext. 'Ka' 

which is the certified copy of registered Power of Attorney discloses that 

the admitted original owner in respect of the suit land being Gandheswari 

Rava executed the Power of Attorney in respect of defendant No. 1 i.e. 

the mother of the plaintiff  for managing the suit land and thereby had 

empowered her to make any transfer, alienation in respect of the suit land. 

Further perusal of the Ext. 'Ka' nowhere discloses that the said Power of 

Attorney was executed in order to enable the defendant no. 1 to execute 

any conveyance specifically in favour of the plaintiff. It is the plaintiff's 

case  that  the  Ext.'Ka'  which  was  executed  after  the  execution  of  the 

alleged unregistered sale deed and the object behind the execution of Ext. 

'Ka' was only to facilitate the transfer of the suit land in the name of the 

plaintiff on his attaining majority. But had that been the case, there would 

have been a specific mention in Ext. 'Ka' in that respect.

35. Plaintiff  also  failed  to  show by  adducing  evidence  as  to 

what prevented him from raising the plea soon after the execution of Ext.  

'Ka'  i.e. in the year 1988, as admittedly he had attained majority then. 

Hence, his plea that the Ext. 'Ka' i.e. registered Power of Attorney was 

only executed to facilitate conveyance of the suit land falls short of being 

proved.
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36. Again it is nowhere averred that the Power of Attorney was 

made  to  be  executed  under  duress  or  that  it  was  one  fraudulently 

executed. The executant of Power of Attorney having been expired and 

her legal heirs being brought on record as proforma defendants also failed 

to deny the execution of Power of Attorney in the year 1988. Hence, in 

the  above  circumstances,  no  case  of  fraud  of  execution  of  Power  of 

Attorney being pleaded and plaintiff having failed to prove that the Power 

of Attorney was invalidated on his attaining majority, I am but to decide 

the issue against  the plaintiff.  The finding of the learned trial  Court is 

therefore, correctly arrived at and I concur with the said finding.   

Issue No. 4:

37. Issue No.  4  relates  to  the  question  whether  the  gift  deed 

made by the defendant No. 1 in favour of defendant Nos. 3 & 4 in the 

month of May 2003 is null and void.

38. At  this  stage  I  am  reminded  of  the  submissions  of  the 

learned counsel for the appellant who urged that the registered gift deed 

executed by the defendant No. 1 in favour of the defendants No. 3 & 4 in  

the month of May, 2003 is invalidated on the death of Gandheswari Rava, 

the executant of the Power of Attorney on which strength, defendant No. 

1 had transferred the suit land in favour of the defendants No. 3 & 4. It is  

urged that no title could pass on to the defendant No. 1 by means of the 
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Power of Attorney and the Power of Attorney will cease its operation on 

the death of the executant and therefore, defendant No. 1's act of transfer 

after the death of the executant will therefore, not be acceptable in the eye 

of law. 

39. To address the point which has arisen for consideration in 

the wake of the submissions of the learned counsel for the appellant side, 

it is required to visit  the Power of attorney Act, 1832  .   Section 1 of the 

Act in reference defines the  Power of Attorney as an authority whereby 

one is set in the turne, stead or place of another to act for him. Section 2 

of the Act empowers the donee of the Power of Attorney to do anything 

with his own name and signature, by the authority of the doner of the 

power. 

40. The Power of Attorney holder and the power of donee of the 

Power  of  Attorney  in  fact  assumes  the  relationship  of  an  agency  as 

between  the  principal  and  the  agent.  In  fact,  a  Power  of  Attorney 

holder is an agent of the executant principal and the agent is to act strictly  

on the basis of authority as has been expressly or impliedly or necessary 

implication conferred upon him. 

41. Section 201 of the Contract Act, 1872 also is relevant herein 

which  provides  that  an  agency  stands  terminated  on  the  death  of  the 

       Contd.......P/26



                                                       :::26:::

principal. Likewise  on  the  death  of  the  executant  of  the  Power  of 

Attorney, the agency also ceases to exist. The Power of Attorney holder 

cannot on the basis of the power of attorney, act on behalf of the principal 

executant after the death of the doner. Therefore, apparently on the death 

of the executant of the Power of Attorney,  the action of the Power of 

Attorney holder on the basis of the Power of Attorney also looses ground 

and any  action  done  on such basis  will  be  in  excess  of  the  authority 

granted by such Power of Attorney.   

42. In the instant case, the plaintiff had averred specifically in 

paragraph 5 of the plaint that Gandheswari Rava had died some years ago, 

i.e. on some prior point of time than his filing the suit leaving behind 

proforma defendant Nos. 4, 5 & 6 and one daughter though nowhere has 

specifically  pleaded  the  date  of  death  of  Gandheswari  Rava.  Though 

plaintiff  has  not  pleaded  that  due  to  death  of  Gandheswari  Rava,  the 

alleged sale deed had lost its  validity but same being a point of law, it 

needs consideration of the Court.

43. It  is  averred  by  the  plaintiff  that  the  suit  land  originally 

belonged to Gandheswari Bala Rava @ Gandheswari Rava.  There is no 

documentary evidence in respect of the ownership of Gandheswari 

Rava but the ownership of land not being a point of dispute herein, 

the requirement of proving the ownership of original owner is done 
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away with. Defendants have not denied the death of Gandheswari Rava 

prior to the filing of the suit by the plaintiff. 

44. Again it has been brought out during the cross-examination 

of PW 2 that Gandheswari Rava expired about 14/15 years prior to his 

deposing in Court and that defendant No. 1 expired about 10 years prior 

to his deposing in Court i.e. from 2011.

45. Situated thus, there being no denial in respect of the death of 

Gandheswari Rava, at a prior point of time, it becomes an admitted fact 

that Gandheswari Rava had already died at the time of execution of the 

alleged gift deed. Therefore, the power of attorney also would cease to 

empower defendant No. 1, on the death of Gandheswari Rava.

46. Again it is needless to say that no title would pass on to the 

defendant  No.  1  by  dint  of  registered  power  of  attorney  as  has  been 

claimed  by  the  defendants  in  view  of  Section  54  of  the  Transfer  of 

Property Act. No title therefore passed unto the defendant No. 1 through 

the registered power of attorney. 

47. Now from the perusal of the certified copy of Jamabandi 

being Ext.'Ga' and Ext. 'Ditiya Cha', it is seen that the name of defendant 

No. 1 is recorded in the record of rights in respect of land measuring 2B- 
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4K-14L under old Patta No. 131, New 241, Dag No. 143. The aforesaid 

exhibits of the defendants goes to show that the suit land was recorded in 

the name of the defendant No. 1 (since deceased) was struck off from the 

record of rights and the name of the plaintiff was incorporated as pattadar 

in respect of the suit land.  It has been averred by the defendant that the 

suit land was mutated in the name of the defendant No. 1 and that she has 

been in possession since 1988. This is not denied by the plaintiff. 

48. But despite the entry of defendant's name in the record of 

rights, it cannot be presumed that she had a “hostile animus” against the 

original owner Gandheswari Rava.      

49. It was nowhere pleaded by the defendants that they had a 

open, hostile exclusive uninterrupted possession against the true owner 

i.e. Gandheswari Rava. 

50. “Plea of adverse possession is not a relief of equity” and 

is to be specifically pleaded. But as stated above, defendant even failed to 

make  a  whisper  in  their  pleading  that  defendant  No.  1  held  a  hostile 

interest in the suit land against Gandheswari Rava. Though defendant No. 

1's possession on the suit land is admitted, yet possession howsoever long 

would not be one construed as a hostile possession against the original 

owner, if the claimant failed to aver or prove from which point of time 
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she was in hostile possession of the suit land. Therefore no title passed 

unto the defendant No. 1 over the suit land, from the original owner either 

by means of the power of attorney or by adverse possession.      

                             

51. Now it is the plaintiff's  alleged case that defendant No. 1 

was made to  execute the gift  deed in  favour of  one Bichitra Ray and 

Mahanta Ray under duress. The defendant had proved execution of the 

same by calling one of the attesting witnesses as DW 3 in the instant case. 

The attesting witness had identified his signature on Ext. 'Onga' as Ext. 

'Onga' (1). DW 3 had also identified the signature of the other attesting 

witness as Ext. 'Onga' (2). During his cross-examination of DW 3 plaintiff 

failed to impeach the credibility of DW. The plaintiff  besides giving a 

suggestion  that  the  witness  had given testimony in  the  interest  of  the 

plaintiff,  failed  to  discredit  him  more  specifically  in  respect  of  his 

presence at the time of execution of the gift deed. 

52. Section 68 of the Indian Evidence Act provides that for the 

proof of execution of a document required by law to be attested. Section 

68 of the aforesaid Act provides that if the document is required by law to 

be attested, it shall not be used as evidence unless one attesting witness at 

least, had been called for the purpose of proving its execution, if there be 

an  attesting  witness  alive  and subject  to  the  process  of  the  court  and 

capable of giving evidence. The proviso of the aforesaid section provides 
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that  it  shall  not  be  necessary  to  call  an  attesting  witness  in  proof  of 

execution of the document unless its execution is denied by the person by 

whom it appears to have been executed. 

53. In the instant case, the executant of the alleged gift deed is 

the defendant No. 1 who had since expired. But at the time of institution 

of the suit the defendant No. 1 was well alive. At the time of institution of 

the suit herself being made a party, she had not denied the execution of 

the  alleged  gift  deed.  Rather  she  in  her  written  statement  filed  on 

10.12.2003 had admitted the execution of the gift deed. In fact in view of 

the proviso to Section 68 of the Evidence Act the executant not having 

specifically denied the execution of the alleged gift deed, the requirement 

of proving the execution of the Ext. 'Onga' is done away with. Never the 

less the defendant had by calling the attesting witness DW 3 had proved 

the execution of Ext. 'Onga'. 

54. Plaintiff  has  alleged  that  the  Ext.  'Onga'  was  forcefully 

executed through defendant No. 1. But besides averring the same, he had 

failed to lead any evidence to show that  defendant No.  1 immediately 

prior to the execution of Ext. 'Onga' was kept under duress and that she 

was not at the best of her sound mental health at the time of execution of 

Ext. 'Onga'. 
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55. It is the trite of law that the executant of any conveyance is 

to be in sound mental health at the time of its execution. Law does not 

demand that the executant has also to be in sound physical health. If the 

executant  of  a  conveyance  is  in  good  mental  condition  able  to 

comprehend things, his/her every conveyance would then be a valid one. 

Plaintiff during cross-examination of the defendant witness (DW 1) has 

suggested that defendant No. 1, at the time of execution of the alleged gift 

deed, was ill and she was brought to the registrar office by school van. 

But besides giving the aforesaid suggestion he failed to lead any evidence 

to  probabilise  the  fact  that  the  defendant  No.  1  was not  competent  to 

execute any conveyance deed and was not in sound mental condition to 

make any conveyance. Hence in the above circumstances, the allegation 

of the plaintiff that the execution of the gift deed was done in duress and 

her signature was fraudulently obtained, falls short of being proved.

56. Gift deed's execution has been proved but fact remains 

that  the  executant  of  the  gift  deed had no title  over the  suit  land 

which she could transfer. Further the title could have been passed by 

the execution of  Ext. Ungo for and on behalf of the doner of power of 

attorney  i.e.  Gandheswari  Rava.  But  as  discussed  above  in  the 

foregoing paragraph, Gandheswari Rava having expired already at 

the time of execution of Ext. Ungo, the empowerment of defendant 

No. 1 to transfer the donor's title over the suit land also ceases to 
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exists. Accordingly, though gift deed is  proved, the title over the suit 

land being absent with the donor, no title could pass unto the donees 

i.e. defendant No. 3 & 4. Accordingly, the gift deed has no force in the 

eye of law and is therefore adjudged null and void.  Accordingly in the 

above premises, I am but to hold that the gift deed made by the defendant 

No. 1 in favour of defendant Nos. 3 & 4 is invalidated. The finding of the 

learned trial Court, in respect of the present issue is not sustainable and is 

reversed as above.                     

Issue No. 6:

57. Issue No. 6 relates to the question of presence of cause of 

action for the counter claim. Counter claimant i.e. defendant No. 3 had 

staked claim over the suit land on the basis of a gift deed executed in his  

favour and that of defendant No. 4 by defendant No. 1 (since deceased).  

The  alleged  gift  deed  is  made  in  the  year  2003.  On  the  other  hand, 

plaintiff  had  staked  claim  over  the  suit  land  by  dint  of  purchase.  As 

discussed above in the foregoing paragraph, the suit land was under the 

joint occupation/possession of both the parties. The plaintiff has instituted 

the suit for declaration of his title in the year 2003. It is an admitted fact 

that the counter claimant had attained majority during pendency of the 

suit and on his attainment of majority, he had submitted the counter claim 

which was admitted on record by the learned trial Court. It is well settled 

that  a  minor  on  his  attainment  of  majority  can  stake  claim  over  the 

property which, he as a minor had received in gift or upon which his right 
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accrued. In the instant case, the counter claimant has filed the counter 

claim upon his attainment of majority, when he had the knowledge that 

plaintiff  had  also  claimed  the  suit  land  to  be  his.  The  rival  claims 

therefore discloses a cause of action for the counter claim. The issue is 

decided in favour of the counter claimant.  The finding of the ld.  Trial 

Court is correctly arrived at. 

Issue No. 7 & 8: 

58. Issue No. 7 relates to the question of the entitlement of the 

defendants No. 3 & 4 to decree of khas possession over the suit land and 

issue No. 8 relates to question of the entitlement of the defendants No. 3 

& 4 for declaration of their rights. In view of my decision in issue No. 4, I 

am but to hold that no title accrued unto the defendants No. 3 & 4 by dint 

of gift deed. The issues are decided in the negative against the defendants/ 

counter claimants. The findings of the ld. trial Court is not sustainable and 

is reversed. 

Issue Nos. 5, 9 and 10:

59. Issue No. 5, 9 and 10 relates to the question of entitlement 

of  the  plaintiff  and  defendants  to  reliefs  in  the  suit.  In  view  of  my 

discussion and decision arrived at in issue Nos. 2, 3, 4, 6, 7 & 8, I am but  

to hold that the plaintiff could not prove his title over the suit land and 

therefore,  he  is  not  entitled  to  any  reliefs  in  the  suit.  Similarly, 
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defendants/counter claimants also could not successfully show/prove their 

title to the suit land as the property received in gift. Accordingly, I am but 

to hold that the defendants are not entitled to reliefs in the suit.

60. The decision of the ld. trial Court is not correctly arrived at 

and accordingly the same is reversed as above. 

61. In view of my decision in the foregoing paragraph, I am but 

to answer the point for determination in the affirmative. 

        O      R     D     E     R

In the light of the foregoing discussion, the appeal stands 

partly allowed on contest without costs.

Parties to bear their own costs. 

Judgment of the learned trial Court is modified as follows:

Plaintiff's suit stands dismissed as well as the counter-claim 

of the defendants stands dismissed on contest without costs.

Prepare a decree accordingly.  

Send down the case record of Title Suit No. 26/2003 with a 
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copy of this judgment to the learned Court below. 

Given under my hand and the seal of this Court on this 10th 

day of March, 2016. 

      ( M. C.Bordoloi )
                   CIVIL JUDGE,
                  BONGAIGAON. 

Dictated & corrected by me,

        (M.C. Bordoloi)
           Civil Judge,
           Bongaigaon.

         *****


