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HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT.

District :- Bongaigaon.

IN THE COURT OF CIVIL JUDGE ::::: BONGAIGAON.

Present :-     Smti M.C.Bordoloi,
         Civil Judge,
         Bongaigaon.

                      Tuesday, the 23rd day of February, 2016.

                  Title Suit No. 26 of 2013.

1. Sri Chandan Mahanta.

2.Sri Bapan Mananta.

Both are sons of  Late Bhagaban Mahanta.

Bakhrapara, Part II.

P.O. & Dist – Bongaigaon.

  Plaintiffs.

                  V E R S U S

1. Sri Manoj Kumar Ray.

S/O Late Dhajen Ch Ray.

Vill : Ulubari.               

P.O. & Dist – Bongaigaon.  Defendant.

    

  A N D
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1. Sri Puran Ch Ray.

S/O Late  Dhajen Ch Ray.

Vill : Bakhrapara (Hatimutra).

P.O. & Dist – Bongaigaon.

2.  Sri Ashok Kumar Ray.

S/O Late  Dhajen Ch Ray.

Vill : Ulubari.

P.O. & Dist – Bongaigaon.

Proforma Defendants.

This suit coming for final hearing on 27.1.2016.

(I) Given date or dates
     in the presence of

Mr. Naba Kr Chakraborty,                               Advocate for plaintiff
                     

None appeared                                 for defendants.
      

 and having stood for consideration to this Court on 

the 23rd day  of February, 2016  the Court delivered the following Judgment: 

  T.S.26/2013.

    ::: J U D G M E N T :::

1. This is a suit  for declaration of right, title interest and for 

recovery of khas possession of the suit land. 
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2. The   plaintiff's  case,  as  set  out  in  the  plaint  is  given 

hereinunder :

3. That  the father of the defendant and proforma defendants 

Dhajen Ch Ray (since deceased)  owned and possessed a plot of land measuring 

1  bigha  2   lechas  covered  by  dag  no.  26  (old),  103(new)  and  patta  no. 

31/25(old),  45(new),  (new patta  no.48) at  village Ulubari  under Bongaigaon 

revenue circle and that said Dhajen Ch Ray during his life time sold a plot of 

land measuring 2 kathas 12 lechas out of the aforesaid plot of land in favour of 

the  plaintiff  by  executing  a  registered  sale  deed  being  numbered  223 dated 

8.3.2007  wherein  the  proforma  defendants  had  affixed  their  signatures  as 

witness to the sale transaction and that on the said day of sale,  possession of the 

suit land was delivered to the plaintiffs and the plaintiff had been in possession 

of the suit land ever since and had also mutated their names in the records of 

rights against the suit land.  It is the case of the plaintiff that on 12.3.2009 the 

defendant illegally and forcefully entered into the suit land and constructed a 

C.I sheeted house, learning about which the plaintiff required the defendant to 

vacate the same but the defendant refused to vacate the suit land and instead 

threatened the plaintiff with dire consequences, whereafter  that plaintiff served 

a pleader's notice on the defendant, to which the defendant serviced a reply 

indicating  that the deceased father  Dhajen Ch Ray vide a registered  ''WILL'' 

dated 7.12.2005 had bequeathed the properties in favour of the defendants and 

that no title could pass on to the plaintiffs by dint of the registered sale deed. 

Hence, in the above circumstances, the plaintiffs have been compelled to file the 

instant  suit  for  declaration  of  their  right,  title  interest  over  the  suit  land,   a 

further decree for eviction of the defendant from the suit land by dismantling 
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the structure thereon and a decree for delivery of khas possession of the suit 

land alongwith costs of the suit. 

4. Pursuant to summons defendant no.1 entered appearance 

and filed his  written statement.  The defendant admitted the ownership and 

possession of land measuring 1 bigha 2 kathas  covered by dag no. 26 (old), 

103(new)  and  patta  no.  31/25(old),  45(new),  (new  patta  no.48)  at  village 

Ulubari under Bongaigaon revenue circle by his father Dhajen Ch Ray (since 

deceased), but  denied the execution of any  sale deed in respect of the land 

measuring 2 kathas 12 lechas of the land and further averred that the alleged 

sale deed was forcefully and fraudulently executed by keeping the defendant in 

dark.  The defendant claiming possession over the suit land since the time of his 

birth till the present day and raising the plea of bar of limitation averred that the 

said plot of land was received by him vide a WILL being no. 22 of 1629 (iii) 

dated 7.12.2005. Defendant  denied  the plaintiff's case of alleged encroachment 

over the suit land and  further averred that as the land in question had already 

been bequeathed through a WILL, no right title could pass on to the defendant 

by the alleged registered sale deed.  The defendant prayed for dismissal of the 

petition.

5. Proforma defendant no.1 entered appearance and filed his 

written statement admitting the plaintiff's case.

6. Proforma defendant no.2 failed to enter appearance and 

contest the suit despite summons and accordingly vide order date 7.6.2013 one 

of my learned predecessor-in-chair directed the suit to proceed exparte against 
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the proforma defendant no.2.

7. Upon  perusal  of  the  pleadings  and  upon  hearing  the 

learned counsels  of  both  sides,  one  of  my learned predecessor-in-chair  vide 

order dated 15.11.2013 framed six numbers of issues for adjudication which are 

enumerated hereinunder :

Issues

1. Whether there is cause of action for the suit ?

2. Whether the plaintiff has right, title, interest over the  

suit land ?

3. Whether the defendant no.1 acquired the suit land on 

the strength of the WILL executed in his favour by 

Dhajen Ch Ray ?

4. Whether the defendant has illegally possessed the suit 

land and is liable to be evicted ? 

5.Whether the plaintiff is entitled to get a decree as 

prayed for ?

6. To what relief, if any,  the parties are entitled ?

8. The plaintiffs  in  order  to  prove  their  case  adduced the 

evidence of two witnesses and also exhibited some  documents.  The defendant 

failed to  cross-examine the plaintiff's  witnesses or to  lead any evidence and 

thereafter remained conspicuous by his absence.  Accordingly, vide order dated 

16.5.2015 the suit proceeded exparte against the defendant, cross-examination 

of the Pws having stood declined.  
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9. It  is  worth  while  to  mention  herein  that  the  defendant 

thereafter  prayed  for  vacation  of  the  exparte  order  of  hearing  which  was 

allowed vide order  dated 8.9.2015 in Misc.(J)  case no. 41/2015 with costs. 

Despite the vacation of the order for exparte hearing, the defendant failed to 

deposit either the costs or to attend the Court and accordingly vide order dated 

7.10.2015 the suit was re-directed to proceed exparte against the defendant. 

10. Accordingly,  the  learned  counsel  for  the  plaintiff  was 

heard.  Learned counsel for the plaintiff submits that the suit be decreed as the 

plaintiff has been able to show through cogent evidence the existence of their 

right, title,  interest over the suit land.

11. Perused the case record. 

12 My  decision  on  the  issues  afore-mentioned  alongwith 

reason are given hereinunder :

                        Discussion, Decision and reasons therefor

13. Issue no. 1

Issue no.1 relates to the question of presence of cause of 

action for the suit.

Plaintiffs filed the instant suit staking claim over the suit 

land by dint of purchase vide registered sale deed no. 223 dated 8.3.2007.

The defendant, on the other hand, claims possession over 

the suit land by virtue of a bequest made by his predecessor-in-interest being the 

original owner of the suit land through a WILL.  
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 A substantial  issue  as  to  the  existence  of  right,  title 

interest of the parties in the suit land has arisen, requiring a decision on merits. 

Apparently,  a cause of action is unfolded considering the rival claims of the 

parties.

The issue is decided in the affirmative in favour of the 

plaintiff. 

14. Issue no.2

Issue no.2 relates to the question whether the plaintiff has 

right, title, interest over the suit land.

Plaintiff  has  filed  the  instant  suit  claiming  right,  title 

interest over the suit land by dint of purchase vide registered sale deed no. 223 

dated 8.3.2007, the original owner and has alleged encroachment of the suit 

land by the defendant.  In support of their claim PW 1 has exhibited sale deed 

no. 223 dated 8.3.2007 as Ext 1 and the signature of the seller as Ext 1(1) to Ext 

1(4).  PW 1 also exhibited jamabandi being Ext 3 and land holding certificate 

being Ext 4.

Perusal  of  Ext  1  which  is  the  sale  deed  discloses  that 

Chandan Mahanta and Bapan Mahanta that is the plaintiffs in the instant suit 

purchased  a  plot  of  land  measuring  2  kathas  12  lechas  at  village  Ulubari 

covered by patta no. 31(new), 45(old), 26(new), 103(old) bounded by Bolen 

Pathak on the north, Upen Narayan Deb on the south, Ritendra Ch Ray on the 

east and seller's own land and road on the west.  Ext 1 though has been disputed 

by the defendant in his written statement yet defendants had failed to put to 

challenge  the  execution  of  Ext  1  during  the  cross-examination  of  Pws,  he 

remaining absent during the course of cross-examination. 
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Now, perusal of Ext 1 discloses that  the plaintiffs have 

purchased the suit land from the original owner Dhajen Ch Ray.  Perusal of the 

Ext 2 which is the order according permission of sale in respect of the suit land 

is dated 1.2.2007. Ext 2 discloses that the validity for permission of the sale was 

for a period of 3 months from 1.2.2007.  Again, perusal of Ext 1 discloses that it 

was executed on 8.3.2007, i.e within the period stipulated under  Ext 2.

Ext 3 which is the jamabandi discloses the names of the 

plaintiffs in the records of right alongwith other co-owners.  The sale deed, that 

is,  Ext  1  not being disputed is a  proof of plaintiff's  title  over  the suit  land. 

Accordingly, I am but to hold that the plaintiff has right, title interest over the 

suit land.

The issue is decided in the affirmative, in favour of the 

plaintiff. 

15. Issue no.3

Issue no. 3 relates to the question whether the defendant 

no.1 acquired the suit land on the strength of the WILL executed in his favour 

by Dhajen Ch Ray.

Defendant  no.1  though  had  averred  in  his  written 

statement that he has acquired right, interest over the suit land on the strength of 

the WILL executed by the original owner but defendant had failed to prove by 

adducing cogent evidence that the original owner in all soundness of health and 

mind executed a WILL in his favour.  In fact the WILL has not been proved in 

the  instant  case  by  the  defendant.  As  the  WILL diverts  the  rule  of  natural 

succession, its execution is required to be satisfactorily proved.

 That being the position, the execution of WILL not being 

proved,  defendant failed to probalise his plea.
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The  issue  is  decided  in  the  negative  in  favour  of  the 

plaintiff. 

16. Issue no.4 

Issue no.4 relates to the question whether the defendant 

has illegally possessed the suit land and is liable to be evicted.

Perusal of the written statement of the defendant discloses 

that he is in  admitted possession over the suit land, though he had dispute the 

plaintiff's  case of alleged encroachment.   Defendant has averred that he had 

been in possession of the suit land since his birth and denied having come in 

possession of the suit land after 2005 as alleged.

Per  contra,  the  proforma  defendant  no.1  who  is  the 

brother of the defendant in his written statement had averred that the defendant 

had illegally dispossessed the plaintiff's from the suit land.

Now, perusal of Ext 1 which is the sale deed executed by 

the original owner and being duly proved by the plaintiff discloses plaintiff's 

title  over  the  suit  land.   The  possession  of  the  defendant  on  the  suit  land 

therefore is without any basis.

Hence, in the above circumstances, I am but to hold that 

the plaintiff being a trespasser over the suit land is liable for eviction.

The issue is decided in the affirmative in favour of the 

plaintiff. 

17. Issue no.5    and 6 :  

Issue no.5 and 6 being inter related are addressed together 
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for the sake of convenience. 

Issue no. 5 and 5 relates to the question of entitlement of 

he plaintiffs to relief in the suit. 

In view of the discussions and my decision made in issue 

no.1,2,3 and 4 I am but to hold that the plaintiffs are entitled to a decree for 

declaration of their right, title interest over the suit and are also entitled to a 

decree for recovery of khas possession of the suit land by evicting the defendant 

therefrom alongwith costs of the suit.

The  issues  are  decided  accordingly  in  favour  of  the 

plaintiffs. 

18.       O  R   D   E   R

 Considering the   foregoing discussions,   the plaintiff's 

suit is decreed exparte  with costs.

It  is  hereby  decreed  and  declared  that  plaintiffs  are 

entitled to  a declaration of their  right,  title  interest  over the suit  land.   It  is 

further decreed that plaintiffs are entitled to recover khas possession of the suit 

land  by  evicting  the  defendant  therefrom and by  dismantling   the  structure 

raised thereon, alongwith costs of the suit. 

             Prepare a decree accordingly.
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Given under my hand and the seal of this Court on 

this 23rd day  of February, 2016.

                    
                                ( M.C.Bordoloi )

          CIVIL JUDGE,
           Bongaigaon.

Dictated & corrected by me,
   

    

( M.C.Bordoloi )
Civil Judge,
Bongaigaon.
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 A  P  P  E  N  D  I X

Plaintiff's witnesses :

PW 1  -   Bapan Mahanta..

PW2    -   Pulen Ch Brahma 

Defendant's witnesses :

Nil.

Court witness

Nil

Plaintiff's exhibit

Ext  1 –  Registered sale dated 8.3.2007.

Ext 1(i) to 1(iv)  – Signature of the seller. 

Ext 2 – Land sale permission dated 9.2.2007.

Ext 3 – Jamabandi dated 12.6.2012.

Ext 4 – Land holding certificate.

Defendant's exhibit

Nil.

 ( M.C.Bordoloi )
     Civil Judge,

    Bongaigaon.





Title Suit no.26/2013. 

O   R  D  E   R

23.02.2016. Plaintiffs are represented by their learned counsel.

Judgment is delivered in the open Court today.

                                           The plaintiff's suit is decreed exparte  with costs.

           It is hereby decreed and declared that plaintiffs are 

entitled to  a declaration of their  right,  title  interest  over the suit  land.   It  is 

further decreed that plaintiffs are entitled to recover khas possession of the suit 

land  by  evicting  the  defendant  therefrom and by  dismantling   the  structure 

raised thereon, alongwith costs of the suit. 

                    Prepare a decree accordingly.

     The judgment prepared in separate sheets is signed, 

sealed and kept with the case record.

               As dictated.



 A  P  P  E  N  D  I X

Plaintiff's witnesses :

PW 1  -    Kajal Sutradhar.

PW2    -   Ashim Kumar Saha.. 

Defendant's witnesses :

Nil.

Court witness

Nil

Plaintiff's exhibit

Ext  1 – Agreement for sale dated 2.5.2005.

Ext 2 – Affidavit dated 28.12.1994 sworn by Smti Usha Chakraborty. 

Ext 3 – Money receipt dated 7.11.2005 issued by Smti Santa Chakraborty.

Ext 4  – Letter dated 22.7.2006.

Defendant's exhibit

Nil.

 ( M.C.Bordoloi )
     Civil Judge,

    Bongaigaon.


