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IN THE COURT OF JUDICIAL MAGISTRATE CLASS I BONGAIGAON 

PRESENT: SYEDA FARIDA AFZAL ZINNAT, AJS 

 

C.R. CASE 35/12 

U/S 430/506 I.P.C 

Dhiresh Chandra Das........Complainant 

VERSUS 

 Smt. Sarala Baruah........ACCUSED 

                                                 

 

FOR THE COMPLAINANT: Smt. Himani Adhikary, Learned 

Advocate  

 

FOR THE ACCUSED: Sri. Rajesh Kr. Barman, Learned advocate

  

 

EVIDENCE RECORDED ON: 01-10-2013, 12-11-2013   

ARGUMENTS HEARD ON     : 09-01-2014   

JUDGMENT DELIVERED ON:  28-02-2014 

 

 

JUDGMENT 

 

1. The case of the complainant in brief is that on being 

requested by the accused Smt. Sarala Baruah, the 

complainant on 28-09-2010 paid Rs.200, 000/- to the 

accused as loan and thereby the accused for assuring 

the payment of the loan amount executed one agreement 

through Notary, Bongaigaon vide a Deed No. CY-716 

dated 28-09-2010. After borrowing the said money from 

the complainant the accused started avoiding the 

payment of the loan amount. On being deprived of 

payment of the loan amount, the complainant sent a 

notice to the accused on 21-12-2011through his 
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advocate which was duly received and acknowledged by 

the accused on 26-12-2011 but failed to pay the loan 

money to the complainant even after expiry of the 

last date fixed for the payment. The complainant went 

to the house of the accused several times for getting 

back his money but instead of paying the loan money 

accused threatened the complainant with dire 

consequences and did not repay his loan. And hence 

finding no other way the complainant was forced to 

file this case. 

2. Regarding the occurrence, the complainant lodged a 

complaint petition in the Court of the Chief Judicial 

Magistrate, Bongaigaon which was registered as C.R 

Case No. 35/12 and transferred to the Court of 

Learned Sub Divisional Judicial Magistrate(S), 

Bongaigaon for disposal. Accordingly the learned 

S.D.J.M (S), Bongaigaon examined the complainant U/S 

200 Cr.P.C and directed the O/C Bongaigaon to make an 

investigation and to submit a report thereof. Upon 

receiving the report Learned S.D.J.M (S), Bongaigaon 

found prima facie case U/S 420/506 IPC and took 

cognizance of the offence and issued process. 

3.  The case was then transferred to my file for trial 

as the court of Learned S.D.J.M (S), Bongaigaon was 

lying vacant. The accused appeared on receiving 

summons and was released on bail. Evidences were 

recorded before charge and after hearing learned 

counsels of both the parties and after considering 

the materials on record charges u/s 420/506 I.P.C. 

were framed against the accused person. The charges 

were read over to the accused to which she pleaded 

not guilty and claimed to be tried. 

4.  Complainant adduced the evidences of two witnesses 

including him. At the close of prosecution evidence 

the accused person was examined u/s 313 Cr.P.C. She 

denied all the allegations levelled against her but 

declined to adduce any evidence. 
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5. I heard oral argument addressed by Learned Counsel 

for both parties. 

6. In order to determine whether the accused person is 

liable as charged I framed the following point for 

determination: 

1. Whether the accused person on 28-09-2010 cheat the 

complainant and thereby dishonestly induced the 

complainant to deliver money amounting to Rs. 

2,00,000/- as loan and thereby committed an offence 

punishable U/S 420 IPC? 

2. Whether the accused person at any time after 28-09-

2010 threatened the complainant that the accused 

would initiate false case against the complainant 

if the complainant asks the accused to return the 

loan money and thereby committed the offence 

punishable under section 506 IPC? 

 

DISCUSSION DECISION AND REASONS THEREOF 

 

7. Let me now discuss the evidence on record to find out 

whether the offence of Cheating and dishonestly 

inducing delivery of money and criminal intimidation 

are committed by the accused person or not. 

8.  PW1 deposed that on 28-09-2010 Smt. Sarala Baruah 

borrowed Rs. 200,000/- from him by executing an 

Agreement and that Dhirendra Das and Dharmeswar Nath 

were the witnesses of the said agreement. Ext-1 is 

the agreement dated 28-09-2010. Ext-1(1) to 1(4) are 

signatures of the accused. Ext-1(5) and 1(8) are the 

signatures of the complainant. Ext-1(9) and 1(10) are 

the signatures of the witnesses Dhirendra Chandra Das 

and Dharmeswar Nath respectively. P.W.1 further 

deposed that after six months he started asking for 

the loan money but the accused Smt. Sarala Baruah did 

not return the same. That, later the accused stopped 

receiving his phone calls and misbehaved him if he 
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visited her at her home or school. On 17-02-2012 the 

complainant met the accused at Bongaigaon and asked 

for his money but the accused did not pay rather the 

accused threatened the complainant that she would 

initiate false case against him. Ext-2 is the demand 

notice of the advocate. Ext-3 is the postal slip. 

Ext-4 is the A/D card. Ext-4(1) is the signature of 

the accused Smt. Sarala Baruah. P.W.1 also stated 

that he instituted one Money Suit being MS 1/2012 

against the accused. The said suit was disposed off 

in his favour and in execution he realised Rs. 

10000/- last month. 

9.  PW1 was cross examined extensively by the learned 

defence counsel. PW1 denied that he lends money on 

interest.  

10. P.W.2 deposed in his evidence that complainant 

Dhiresh Das is his nephew. In the month of August 

2010 accused Sarala Baruah approached him for money. 

He stated that the accused requested him to manage 

the loan from somewhere as she was in urgent need of 

money for purchasing land. That, PW2 introduced the 

accused with the complainant and thereafter 

complainant was ready to give the money by executing 

an agreement. PW2 further deposed that on 28-09-2010 

PW1 gave the money to the accused by executing an 

agreement at Bongaigaon Court. Ext-1 is the agreement 

and Ext-1(9) is his signature as witness. After six 

months PW2 went to the house and to the school of the 

accused for asking the loan amount but did not find 

her there. Thereafter PW2 made almost hundred phone 

calls to the accused but she did not receive the 

calls. PW2 also stated that accused Sarala Baruah put 

her signature in his presence. Ext.1 (2) to 1(4) is 

the signatures of Smt. Sarala Baruah. Ext.1 (6) to 

1(8) is the signatures of Dhiresh Ch. Das. 

11. In his cross examination PW2 stated that he has 

forgotten the dates when he went to the house of the 
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accused for asking money and the date of introducing 

the accused with the complainant. PW1 does not know 

whether the complainant advances money on interest or 

not. PW2 also averred in his cross examination that 

accused Sarala Baruah did not issue any Money 

Receipt. 

12. It is worth relevant to note here that accused 

Sarala Baruah has not denied the fact of taking the 

loan from the complainant and admitted in the 

statement u/s 313 that she borrowed money from the 

complainant and repaying the money at the increasing 

interest rate. Further accused denied all other 

allegations brought by the complainant regarding 

failure to make payment of the loan amount. 

13. A thorough scrutiny of the evidence of the 

witnesses shows that indeed there was an agreement 

between the complainant and the accused according to 

which the accused borrowed money and agreed to repay 

the amount on demand. The accused has admitted the 

taking of money in her examination under section 313 

Cr.P.C. Evidence on record shows that the accused 

failed to repay the amount. But the evidence on 

record falls short of proving with conviction that 

the accused had an intention to cheat from the very 

beginning.  

14. Before appreciating the evidence on record let us 

see what the essential ingredients of section 420 IPC 

are. The ingredients of section 420 of the Indian 

Penal Code are : 

(i) Deception of any persons; 

(ii) Fraudulently or dishonestly inducing any person 

to deliver any property; or 

(iii) To consent that any person shall retain any 

property and finally intentionally inducing that 

person to do or omit to do anything which he would 

not do or omit.  
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15. In Dalip Kaur and ors. Versus Jagnar Singh and 

anr. Reported in AIR 2009 SC3191 the Hon’ble Supreme 

Court has stated in paragraph 12 as follows: 

“The High Court, therefore, should have posed a 

question as to whether any act of inducement on the 

part of the appellant has been raised by the second 

respondent and whether the appellant had an intention 

to cheat him from the very inception. If the dispute 

between the parties was essentially a civil dispute 

resulting from a breach of contract on the part of 

the appellants by non-refunding the amount of advance 

the same would not constitute an offence of 

cheating”. 

16. The present facts and circumstances reveals of a 

situation where the accused failed to pay the loan 

amount as agreed by her. The dispute is of civil 

nature arising from a breach of a contract. The 

essential ingredient of section 420 I.P.C or section 

415 I.P.C i.e. intention to cheat from the very 

beginning is not attracted to this situation. The 

prosecution failed to show that the accused induced 

him to pay the amount. No doubt there was a 

transaction but the non payment of money does not 

necessarily fall within the ambit of the definition 

of the offence of cheating as defined under section 

420 IPC. Accordingly I am of the considered opinion 

that the charge under section 420 I.P.C could not be 

established by the prosecution beyond all reasonable 

doubt. 

17. Again although the PW1 averred in his evidence 

that the accused threatened that she would initiate 

false case against him if he keeps asking the amount 

but his evidence does not disclose when and in whose 

presence the accused said so.   

18. Under the facts and circumstances I find that the 

complainant has failed to prove his case against the 
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accused for offence u/s 420/506 I.P.C. beyond all 

reasonable doubt. 

 

 

 

 

 

O R D E R 

 

In the result, the accused person namely Smt. Sarala 

Baruah is hereby acquitted of the offence u/s 420/506 IPC 

and set at liberty. Her bail bond shall remain in force 

for next 6 (six) months or till furnishing of fresh surety 

by them u/s 437(A), Cr.P.C. 

 

This judgment is pronounced and delivered in the open 

Court, which is given under my hand and seal of the Court, 

on this 28
th
 day of February, 2014. 

 

Syeda Farida Afzal Zinnat 

Judicial Magistrate, 1
st
 class 

Bongaigaon 

 

APPENDIX: 

LIST OF WITNESSES: 

FOR THE PROSECUTION: 

1. Dhiresh Chandra Das 

2. Dhirendra Chandra Das 

FOR THE DEFENCE: NONE 

LIST OF EXHIBITS: 

1. Exhibit 1: Agreement dated 28/9/2010 

2. Exhibit 1(1) to 1(4): Signatures of Sarala Baruah 

3. Exhibit 1(5) to 1(8): Signatures of Dhiresh Chandra 

Das 

4. Exhibit 1(9): Signature of Dhiresh Chandra Das 

5. Exhibit 1(10): Signature of Dharmeswar Nath 

6. Exhibit 2: Demand Notice 
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7. Exhibit 3: Postal Slip 

8. Exhibit 4: AD Card 

9. Exhibit 4(1): Signature of Sarala Barua 

10.  

 

 

 

 


