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DISTRICT: BONGAIGAON 
IN THE COURT OF MUNSIFF CUM JUDICIAL MAGISTRATE FIRST CLASS, 
BONGAIGAON 

G.R. Case No. 1047/2014 U/SS. 294/447/379/427/34 IPC  
 
1) SANJAY KUMAR SUTRADHAR, 
SON OF SHRI TAKEN SUTRADHAR 
 
2) DHRUBA LACHAN ROY, 
SON OF SHRI DHARANI RAY, 
BOTH RESIDENTS OF JOGIPARA,  
P.S. & DISTRICT: BONGAIGAON, ASSAM     
                                                         

     ……………..ACCUSED PERSONS 
 

                  -VERSUS-  
 
STATE OF ASSAM –  

                                                        ……………..PROSECUTOR  
 
PRESENT: UTTAM CHETRI, MUNSIFF CUM JUDICIAL MAGISTRATE FIRST CLASS, 
BONGAIGAON 
 

ADVOCATE FOR THE PROSECUTION:   APP, AK DEKA 
ADVOCATE FOR THE ACCUSED PERSONS:        SRI K. DAS 
CHARGES FRAMED ON:     27.07.2016 
EVIDENCE RECORDED ON:  12.08.2016, 

16.09.2016, 
05.10.2016, 
01.12.2016 

ARGUMENT HEARD ON:     21.12.2016 
JUDGMENT DELIVERED ON:    21.12.2016 
 
 

JUDGMENT 
 
1.  The prosecution case in a nutshell is that the informant 
Kamaleswari Barman lodged an ejahar with the Bongaigaon Police-
Station on 30.11.2014 stating inter alia that the accused persons, 
namely, Sanjay Kumar Sutradhar and Dhruba Lachan Ray had been 
threatening her to leave the house which was granted to her by the 
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Government 2/3 months back and on 30.11.2014 at about 9 AM in 
the morning the aforesaid accused persons came to her house along 
with 5 persons and sword, axe etc. and illegally entered into her 
house and destroyed the same along with her valuable objects. The 
informant had further alleged that after the aforesaid incident she ran 
away from the place of occurrence fearing her life.        

 
2.  On receipt of the FIR, the police registered Bongaigaon 
P.S. Case No. 719/14 u/ss. 143/294/447/379/427 IPC and conducted 
investigation into the matter.  On completion of the investigation, the 
police submitted charge-sheet against the accused persons Sanjay 
Kumar Sutradhar and Dhruba Lachan Ray u/ss. 
294/379/447/448/427/34 IPC. 
 

 
3.  The accused persons entered their appearance in response 
to the process issued.  Copies of the relevant documents were 
furnished to the accused persons in accordance with Section 207 
Criminal Procedure Code.  Formal charges u/ss.  
447/448/427/379/294/34 IPC were, accordingly, framed and the 
same was read over and explained to the accused persons to whom 
they pleaded not guilty and claimed to be tried. 

 

4.  During trial, the prosecution examined 5 (five) witnesses 
and exhibited 4 (four) documents after which the prosecution 
evidence was closed.  The statement of the accused persons as 
mandated by Section 313 Criminal Procedure Code was dispensed 
with due to lack of sufficient materials.  Defence did not adduce any 
evidence. 

 

5.  Upon hearing both the parties and on perusal of the case 
record, the following points for determination have been formulated 
which is outlined below. 

 
i) Whether the accused persons Sanjay Kumar 
Sutradhar and Dhruba Lachan Ray in furtherance of their 
common intention on 30th day of November, 2014 at 
about 9 AM in the morning committed criminal trespass 
by entering into or upon the property of the informant 
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Shrimati Kamaleswari Barman which was allegedly in her 
possession with intent to commit an offence or to 
intimidate or insult or annoy her, and thereby committed 
an offence punishable u/s. 447 IPC read with section 34 
IPC? 
 
ii)   Whether the accused persons on the same day 
and time and in the same place in furtherance of their 
common intention committed house trespass by entering 
into or upon the property of the informant Shrimati 
Kamaleswari Barman which was used as a human 
dwelling and which was in her possession with intent to 
commit criminal trespass and house trespass, and thereby 
committed an offence punishable u/s. 448 IPC read with 
section 34 IPC? 

iii)  Whether the accused persons in furtherance of 
their common intention on the same day and time and in 
the same place caused mischief by causing wrongful loss 
or damage to the property of the informant valued at 
more than Rs. 50 (fifty), and thereby committed an 
offence punishable u/s. 427 IPC read with section 34 IPC? 

iv) Whether the accused persons in furtherance of 
their common intention on the same day and time and in 
the same place intending to take dishonestly movable 
property belonging to the informant out of the possession 
of the informant without her consent moved it in order to 
such taking, and thereby committed an offence 
punishable u/s. 379 IPC read with section 34 IPC? 

v)  Whether the accused persons in furtherance of 
their common intention on the same day and time and in 
the same place committed an obscene act by uttering 
slang words on the informant, and such act caused 
annoyance to others, and thereby committed an offence 
punishable u/s. 294 IPC read with section 34 IPC? 

 
6.  I have heard the learned counsel on both sides and have 
gone through the evidence on records which have been outlined 
below. 
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EVIDENCE 
 

7.  PW1 in her examination in chief had deposed that the 
informant is her mother and she knows the accused persons who are 
standing at the dock; that the incident took place 1 year back; that 
on the day of the incident when she along with her husband had 
gone to visit her mother’s which was granted to her by the 
Government, she saw the accused persons breaking the same.  
 
8.  PW1 in her cross-examination had denied the suggestion 
that she had not told before the police that she saw the accused 
persons breaking her mother’s house.  PW1 had further stated in her 
cross-examination that she had not told before the police that her 
mother received the aforesaid house as grant from the Government.  
PW1 had further denied the suggestion that her mother Kamaleswari 
Barman had married a person named Dhana who resides at 
Dholagaon and had taken all her belongings to Dholagaon.  PW1 had 
further denied the suggestion that her mother used to reside at the 
house of the accused persons and when the accused persons told her 
mother to leave the aforesaid house, her mother had lodged the 
aforesaid case against the accused persons.  PW1 had further denied 
the suggestion that she had deposed falsely.     
 
9.  PW2 in his examination is chief had stated that he knows 
both the informant and the accused persons who are standing at the 
dock; that he does not know anything about the incident; that he had 
not seen the incident.   

 

10. PW2 in his cross-examination had stated that Kamaleswari 
Barman had married a person named Dhana and presently residing at 
Dholagaon.  

 
11. PW3 in her examination in chief had stated that she knows 
both the informant and the accused persons; that she does not know 
anything about the incident; that she had not seen the incident.  
Defence declined to cross-examine PW3. 
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12. PW4 in her examination in chief had stated that she is the 
informant in this case and she knows both the accused persons who 
are standing at the dock; that she had given a thumb impression in 
the ejahar; that two years back the accused persons had broken her 
house situated at Jogipara. 

13. PW4 in her cross-examination had stated that Dhan, Das 
etc. reside near her house; that mutation in respect of the land in 
which she had constructed house is in the name of the accused 
persons; although the aforesaid house was granted to her by the 
Government yet she had not submitted any document pertaining to 
the same.  PW4 had denied the suggestion that there was no such 
house as alleged by her.  PW4 had also denied the suggestion that 
she had falsely lodged a present case.   

14. PW5 in his examination in chief had stated that he is the 
Investigation Officer of the present case; that on 01.12.2014 
Kamaleswari Barman lodged an ejahar before the O/C Bongaigaon, 
Binoy Barman who registered the same u/ss. 143/294/379/427/447 
IPC as Bongaigaon P.S. Case No. 719/14 and endorsed him to 
investigate the same; that on being so endorsed, he went to the 
place of occurrence and prepared the sketch-map of the same, 
recorded the statement of the witnesses and seized the showcase, 
bed, table, chair etc. and gave the custody of the same to the 
complainant; that he met the accused persons near the place of 
occurrence and enquired them about the case and gave notice to 
appear before him at the Police-Station; that he enlarged the accused 
persons on bail after recording their statement at the Police-Station; 
that on 31.12.204 he submitted charge-sheet against the accused 
persons Sanjay Kumar Sutradhar and Dhruba Lachan Ray u/ss. 
294/447/379/427/34 IPC.  Exhibit 1 is the sketch-map and Exhibit 1 
(1) is his signature.  Exhibit 2 is the seizure-list and Exhibit 2 (1) is 
his signature.  Exhibit 3 is the charge-sheet and Exhibit 3 (1) is his 
signature.        

 

15. PW5 in his cross-examination had stated that he had not 
seized any document showing the ownership of the place of 
occurrence or the house situated at the place of occurrence; that he 
had not seized any document showing that the aforesaid house was 
received in grant by the informant; that there is a road near the place 
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of occurrence; that the house of the accused persons is situated near 
the place of occurrence and he found them in their house at the time 
of the occurrence; that PW1, Meenakshi Ray had not stated in her 
161 statement that she had seen the accused persons breaking the 
house of her mother; that it is seen in Exhibit 2 reference that the 
present case is Abhayapuri P.S. case.  PW5 had denied the 
suggestion that he had not properly investigated the present case.  

16. The informant Kamaleswari Barman had alleged in her FIR 
that on 30.11.2014 at about 9 AM in the morning the accused 
persons namely Sanjay Kumar Sutradhar and Dhruba Lachan Ray 
came to her house along with 5 (five) persons carrying sword, axe 
etc. and illegally entered into her house and destroyed the same 
along with her valuable objects.   
  
17. I shall begin by assessing the evidence on record with 
reference to the offence of house trespass allegedly committed by 
the accused persons. Section 441 IPC defines criminal trespass as 
follows: 

 
“Whoever enters into or upon property in the 
possession of another with intent to commit an 
offence or to intimidate, insult or annoy any person in 
possession of such property.  
 
Or having lawfully entered into or upon such 
property, unlawfully remains there with intent 
thereby to intimidate, insult or annoy any such 
person, or with intent to commit an offence, is said to 
commit criminal trespass‟  

 
18.  The above definition clearly lays down that entry of one 
person into any property must cause annoyance or insult to the 
person who is in possession of the said property. This means Sec. 
447/448 IPC presupposes the requirement of possession of the said 
property. The possession must be actual possession of some person 
other than the alleged trespasser. The offence can only be committed 
against a person who is in actual physical possession of the property 
in question. If the complainant is not in actual possession of the 
property, this offence cannot be committed.  
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19. In the present case, none of the prosecution witnesses 
apart from PW1 had corroborated the allegation of the informant in 
respect of the alleged trespass as PW2 and PW3 had stated in their 
evidence that they don’t know anything about the incident. Although 
PW1 had stated in her examination in chief that ‘on the day of the 
incident when she along with her husband had gone to visit 
her mother’s which was granted to her by the Government, 
she saw the accused persons breaking the same’ but the 
defence had contradicted her aforesaid statement by examining the 
IO of the present case who had stated in his cross examination ‘that 
PW1, Meenakshi Ray had not stated in her 161 statement 
that she had seen the accused persons breaking the house of 
her mother’. Thus there being vital contradiction between the 
evidence of PW1 made by her in her examination in chief and her 161 
statement, it creates a doubt as to her statement that ‘she saw the 
accused persons breaking her mother’s house’ 
 
20. Moreover, PW4 who is also the informant and victim in this 
case had admitted in her cross examination ‘that mutation in 
respect of the land in which she had constructed house is in 
the name of the accused persons and although the aforesaid 
house was granted to her by the Government yet she had not 
submitted any document pertaining to the same’. Furthur the 
IO of the present case had stated in his cross examination ‘that he 
had not seized any document showing the ownership of the 
place of occurrence or the house situated at the place of 
occurrence or any document showing that the aforesaid 
house was received in grant by the informant’. Thus the 
prosecution not being able to show possession of the victim in 
respect of land or the house wherein the alleged trespass took place, 
it creates a doubt in the prosecution story of the accused persons 
alleged trespass in the land or the house in possession of the 
informant and the accused deserves benefit of doubt in this respect. 
Under the circumstances, in the absence of any proof of possession 
of the informant, the accused persons cannot be held liable for an 
offence u/s. 447/448 IPC. 
 

21. Moving on to the allegation pertaining to theft, it may be 
mentioned herein that in order to constitute theft, 5 (five) factors are 
essential: 
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(a)  Dishonest intention to take property; 
(b)  The property must be movable; 
© It should be taken out of the possession of another 

person; 
(d) It should be taken without the consent of that 

person; and, 
(e) There must be some moving of the property in 

order to accomplish the taking of it. 
 

22.  In the present case there are no materials on record to 
show that the accused persons dishonestly moved the property 
belonging to the informant out of her possession without her consent 
in order to such taking and the accused persons deserves benefit of 
doubt in this respect.    

 
23. Coming on to the allegation under Section 427 IPC, none 
of the prosecution witnesses apart from PW1 had corroborated the 
allegation of the informant in respect of the alleged mischief as PW2 
and PW3 had stated in their evidence that they don’t know anything 
about the incident. Although PW1 had stated in her examination in 
chief that ‘on the day of the incident when she along with her 
husband had gone to visit her mother’s which was granted to 
her by the Government, she saw the accused persons 
breaking the same’ but the defence had contradicted her aforesaid 
statement by examining the IO of the present case who had stated in 
his cross examination ‘that PW1, Meenakshi Ray had not stated 
in her 161 statement that she had seen the accused persons 
breaking the house of her mother’. Thus there being vital 
contradiction between the evidence of PW1 made by her in her 
examination in chief and her 161 statement, it creates a doubt as to 
her statement that ‘she saw the accused persons breaking her 
mother’s house’ and the accused persons deserves benefit of doubt 
in this respect. 
 
24. As regards the offence under Section 294 IPC is 
concerned, the utterance or act complained of should not only be 
obscene, but it should be uttered or committed in a public place, and 
it should cause annoyance to others apart from the victim. In the 
present case, none of the witnesses have deposed in their respective 
evidence that the accused persons hurled slang words on the 
informant in a public place and the same caused annoyance to them. 
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25. Moreover, the FIR does not contain a single word allegedly 
uttered by the accused persons to the informant. In Preethimon 
and Another v State, 2008 CrLJ 1233 it has been observed that 
‘a vague or general statement in the FIR that the accused 
showered obscene words is not enough to constitute an 
offence under Section 294(b). It is necessary to state the 
words uttered by the accused. The complaint or the FIR as 
the case may be shall contain the words spoken by the 
accused, which, according to the prosecution, would attract 
the offence under Section 294(b) of the Indian Penal Code’. 
On perusal of the FIR, I could not find the specific words uttered by 
the accused person. Thus a vague general statement by the 
informant that the accused persons showered obscene words without 
mentioning the exact words is according to my considered view not 
enough to constitute an offence under Section 294 IPC, and the 
accused persons deserves benefit of doubt in this respect.  
 
 
26. Thus from the discussions aforesaid, it clearly transpires 
that the prosecution has failed to prove beyond reasonable doubt 
that the accused persons namely Sanjay Kumar Sutradhar and 
Dhruba Lachan Ray had committed the offences punishable u/ss. 
294/447/379/427/34 IPC. Accordingly, I held that the prosecution has 
failed to prove beyond reasonable doubt that the accused persons 
namely Sanjay Kumar Sutradhar and Dhruba Lachan Ray had 
committed the offences punishable u/ss. 294/447/379/427/34 IPC. As 
such, the all the points for determination are answered in the 
negative in favour of the accused persons namely Sanjay Kumar 
Sutradhar and Dhruba Lachan Ray. 

 
 

        ORDER  
 
In view of the discussion made above and the decisions reached in 
the foregoing point for determination, it is held that the prosecution 
has failed to prove beyond reasonable doubt that the accused 
persons namely Sanjay Kumar Sutradhar and Dhruba Lachan Ray had 
committed the offences punishable u/ss. 294/447/448/379/427/34. 
As such, the accused persons Sanjay Kumar Sutradhar and Dhruba 
Lachan Ray are acquitted of the charges u/ss 
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294/447/448/379/427/34 IPC. The bail bond of the accused persons 
and their surety shall remain in force for six months from today in 
compliance with Sec. 437-A, Criminal Procedure Code. Seized articles 
be handed over to its owner in due course as per law. Case is 
disposed of on contest.  

 
Given under my hand and the seal of this court on this 21st day of 
December, 2016 at Bongaigaon.  

 
 

 
 
 
 
(Uttam Chetri) 
Munsiff cum Judicial 
Magistrate First Class, 
Bongaigaon  

 
 
 
 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



GR CASE NO. 1047/2014 
STATE VS SANJAY SUTRADHAR AND ANR 

 

Page 11 of 11 
 

APPENDIX 
  
 
PROSECUTION EXHIBITS:  
 
Exhibit 1: Sketch Map dated 01.02.14 
Exhibit 2: Seizure list dated 01.02.14 
Exhibit 3: Chargesheet dated 31.12.14 
Exhibit 4: Charge sheet dated 31.08.15 
 
DEFENCE EXHIBITS: NONE  
 
PROSECUTION WITNESS:  
 
PW1-  Meenakshi Ray 
PW2-  Khagen Ray 
PW3- Rambha Ray 
PW4- Kamaleswari Barman 
PW5- Tilak Ch. Kalita 
 
DEFENCE WITNESS: NONE  
 
 
 
 
 
 
 
 
 

 
 
 

(Uttam Chetri)  
Munsiff cum Judicial 
Magistrate First Class, 
Bongaigaon  


