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DISTRICT: BONGAIGAON  
                           
IN THE COURT OF MUNSIFF CUM JUDICIAL MAGISTRATE FIRST CLASS, BONGAIGAON 

 
G.R. Case No. 257/2015 u/ss. 448/325/354/34 IPC 
 
1. DHANESWAR MAHANTA, 
SON OF LATE AHIA MAHANTA, 
RESIDENT OF VILLAGE KATHALTALA, 
POLICE STATION: BONGAIGAON, 
DISTRICT: BONGAIGAON, ASSAM 
 
2. MRITYUNJAY GANGULY, 
SON OF SRI SHAKTIPADA GANGULY, 
 
3. PRATIMA GANGULY 
WIFE OF SRI MRITYUNJAY GANGULY, 
RESIDENT OF VILLAGE: OLD COLONY, 
POLICE STATION: BONGAIGAON, 
DISTRICT: BONGAIGAON, ASSAM                                               

               ……………..ACCUSED PERSONS 
                   

-VERSUS-  
 
STATE OF ASSAM –  

                                                                   ……………..PROSECUTOR  
 
PRESENT: UTTAM CHETRI, MUNSIFF CUM JUDICIAL MAGISTRATE FIRST CLASS, 
BONGAIGAON 

ADVOCATE FOR THE PROSECUTION:          APP AK DEKA  
ADVOCATE FOR THE ACCUSED PERSONS:   SRI S. SAHA 
CHARGES FRAMED ON:     20.05.2016 
EVIDENCE RECORDED ON:    06.08.2016, 23.08.2016,  

09.09.2016, 23.09.2016 
ARGUMENT HEARD ON:     28.11.2016, 13.12.2016   
JUDGMENT DELIVERED ON:    21.12.2016    
 

JUDGMENT 
 

1. The prosecution case in a nutshell is that the informant Tarani 

Mahanta lodged an FIR with the Bongaigaon P.S. on 22-03-2015 alleging 

inter-alia that on the same day at about 6 pm in the evening, accused 
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persons Dhaneswar Mahanta, Mritunjay Ganguly and Pratima Ganguly 

illegally entered into his house and assaulted him.  The informant also 

alleged in his FIR that when his wife Purna Lakhi Mahanta tried to stop 

the accused persons from assaulting him, the accused persons assaulted 

her with a lathi due to which both of them were severely injured. 

 

2. On receipt of the FIR, the police registered Bongaigaon P.S. Case No. 

212/15 u/ss. 448/325/354/34 IPC and conducted investigation into the 

matter.  On completion of the investigation, the police submitted charge 

sheet against the accused persons Dhaneswar Mahanta, Mritunjoy 

Ganguly and Pratima Ganguly u/ss. 447/325/354/34 IPC. 

 

3. The accused persons entered their appearance in response to the 

process issued.  Copies of the relevant documents were furnished to the 

accused persons in accordance with Section 207 of the Criminal 

Procedure Code. Formal charges u/ss. 447/325/354/34 IPC were framed 

against the accused persons Dhaneswar Mahanta and Mritunjoy Ganguly 

and the same was read over and explained to the accused persons 

Dhaneswar Mahanta and Mritunjoy Ganguly to which they pleaded not 

guilty and claimed to be tried and formal charges u/ss. 447/325/34 I.P.C. 

was framed against the accused person Pratima Ganguly and the same 

was read over and explained to her to which she pleaded not guilty and 

claimed to be tried.  

  

4. During trial, the prosecution examined 7 (seven) witnesses and 

exhibited 6 (six) documents after which the prosecution evidence was 

closed.  The statement of all the accused persons was recorded 

separately in a separate sheet of paper as mandated by Section 313 

Criminal Procedure Code, wherein all the accused persons denied the 

entire allegation leveled against them.  Defence did not adduce any 

evidence. 
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5. Upon hearing both the parties and on perusal of the case records, the 

following points for determination have been formulated by this Court. 

 

i) Whether the accused persons namely Dhaneswar Mahanta, 

Mritunjoy Ganguly and Pratima Ganguly in furtherance of 

their common intention on 22nd day of March, 2015 at about 

6 pm in the evening committed house trespass by entering 

into or unlawfully remaining on the house of the informant 

which was used as a human dwelling, and which was in the 

possession of the informant with intent to commit an offence 

of criminal trespass and house trespass, and thereby 

committed an offence punishable u/s. 448 IPC read with 

Section 34 IPC? 

ii) Whether the accused persons namely Dhaneswar 

Mahanta, Mritunjoy Ganguly and Pratima Ganguly on the 

same day and time and at the same place in furtherance of 

their common intention voluntarily caused grievous hurt to 

the informant and his wife Purna Lakhi Mahanta and thereby 

committed an offence punishable u/s. 325 IPC read with 

Section 34 IPC?  

iii) Whether the accused persons namely Dhaneswar 

Mahanta and Mritunjoy Ganguly on the same day and time 

and in the same place assaulted or used criminal force to the 

wife of the informant Purna Lakhi Mahanta intending to 

outrage or knowing it to be likely that they will thereby 

outrage her modesty, and thereby committed an offence 

punishable u/s. 354 IPC read with Section 34 IPC? 

6. I have heard the learned counsel on both sides and have gone 

through the evidence on record which is outlined below. 
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EVIDENCE    

7.  PW1 in his examination in chief had deposed that he is the 

informant in this case and he knows the accused persons who are 

standing at the dock; that the incident took place on 22-03-2015 at 

about 6 pm in the evening; that on the day of the incident, an altercation 

took place between Dhaneswar Mahanta and himself in respect of their 

Puja Ghar’ (place of worship); that Dhaneswar Mahanta immediately 

called Mritunjoy Ganguly and Pratima Ganguly and all of them assaulted 

him due to which he was severely injured; that when his wife Purna 

Lakhi Mahanta came to save him, the accused persons assaulted her due 

to which she was severely injured. Exhibit 1 is the FIR and Exhibit 1(1) is 

his signature.    

 

8.  PW1 in his cross examination had stated that Dhaneswar 

Mahanta is his step father.  PW1 had denied the suggestion that he 

refused to give meals to his father.  PW1 had further stated that there is 

a ‘Puja Ghar’ wherein all of them did their puja.  PW1 had denied the 

suggestion that he had locked the aforesaid Puja Ghar.  PW1 had further 

stated that his wife stays at the house.  PW1 had denied the suggestion 

that on the day of the incident, his wife had locked the Puja Ghar and 

when accused Dhaneswar Mahanta asked his wife to open the Puja 

Ghar, his wife had not opened the same and the both of them assaulted 

Dhaneswar Mahanta; that Dhaneswar Mahanta had lodged an FIR 

against them in respect of the aforesaid incident.  PW1 had denied the 

suggestion that Mritunjay Ganguly was not present at the place of 

occurrence on the day of occurrence and had not assaulted him and his 

wife.  PW1 had further stated that Pratima Ganguly sometimes brought 

food for Dhaneswar Mahanta.  PW1 had denied the suggestion that he 

had assaulted Pratima Ganguly.  PW1 had further stated that he had not 

stated in his FIR that Dhaneswar Mahanta had called Pratima and 

Mritunjay by phone.  PW1 had denied the suggestion that he had falsely 

lodged the present case. 
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9. PW2 had stated in her examination in chief that she knows both the 

informant and accused persons who are standing at the dock; that the 

incident took place on 22-03-2015; that on the day of the incident a 

verbal altercation took place between Dhaneswar Mahanta and her 

husband with regard to the Puja Ghar; that after the  aforesaid verbal 

altercation, Dhaneswar Mahanta called Pratima and Mritunjay Ganguly 

over phone and all of them assaulted her husband and herself due to 

which both of them were severely injured.   

  

10. PW2 in her cross examination had stated that Dhaneswar 

Mahanta had lodged an FIR against her husband; that after the death of 

her mother-in-law Giriwala Mahanta, she has been looking after the Puja 

Ghar; that Dhaneswar Mahanta is a ‘mason’; that Dhaneswar Mahanta 

generally goes out for work at about 7 am in the morning and comes 

back in the evening at about 5 to 6 pm; that she generally performs 

‘puja’ in the aforesaid ‘Puja Ghar’.  PW2 had denied the suggestion that 

on the day of the incident she had locked the ‘Puja Ghar’.  PW2 also had 

denied the suggestion that on the day of the incident, she had locked the 

Puja Ghar and when Dhaneswar Mahanta had asked her to open the 

same, she refused to do so and assaulted Dhaneswar Mahanta.  PW2 

also had denied the suggestion that on the day of the incident, Pratima 

Ganguly had come to her house with meal and she and her husband had 

assaulted Pratima.  PW2 also had denied the suggestion that she had not 

stated before the police that Dhaneswar Mahanta had called the other 2 

(two) accused persons by phone.  PW2 had denied the suggestion that 

she had deposed falsely.    

 

11. PW3 in her examination in chief had stated that she knows 

both the informant and the accused persons; that the incident took place 

on 22-03-2015 at about 6 pm in the evening; that on the day of the 

incident, hearing hue and cry when she went to the place of occurrence, 

she saw Dhaneswar Mahanta and Pratima Ganguly assaulting Purna 
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Lakhi; that she also saw that blood was oozing out from the nose of 

Tarani at the place of occurrence. 

 

12. PW3 in her cross examination had denied the suggestion that 

she had not stated before the police that blood was oozing out from the 

nose of Tarani.  PW3 had also denied the suggestion that she had not 

stated before the police that Purna Lakhi was assaulted by Dhaneswar 

Mahanta and Pratima Ganguly.  PW3 had further stated that there were 

about 20 to 25 persons at the place of occurrence; that Dhaneswar 

Mahanta and Krishna were also present at the place of occurrence; that 

she was in her house when the incident took place; that there is a 

distance of about 2 to 3 minutes from her house to the place of 

occurrence; that she had not seen Mritunjoy assaulting the victims; that 

she does not know the reason for the altercation between both the 

parties.  PW2 had denied the suggestion that she had deposed falsely.  

PW3 had also denied the suggestion that she had not seen the incident. 

 

13. PW4 in his examination is chief had stated that she knows 

both the informant and the accused persons who are standing at the 

dock; that the incident took place 1½ years ago; that on the day of the 

incident, hearing hue and cry when she went out of her house to the 

house of the informant, she saw that the accused persons were 

assaulting Tarani Mahanta and Purna Lakhi Mahanta with a bamboo 

stick; that she stopped the accused persons from assaulting both the 

victims and took Purna Lakhi to the hospital with the help of other 

persons. 

 

14. PW4 in her cross examination had stated that the accused 

persons lodged an FIR against Tarani Mahanta, Purna Lakhi Mahanta 

and Subal Mahanta.  PW4 had denied the suggestion that she had not 

stated before the police that the accused persons had assaulted Purna 

Lakhi Mahanta with a bamboo stick.  PW4 had further stated that she 
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had not seen the aforesaid lathi in the court; that the incident took place 

at the house of Dhaneswar Mahanta; that at the time of incident, she 

was at her house; that she saw many persons at the place of 

occurrence; that she had met Krishna, Lalchand and B.P Singh at the 

place of occurrence.  PW4 had denied the suggestion that she had not 

stated before the police that she had taken Purna Lakhi to the hospital.  

PW4 had further denied the suggestion that she had not seen the 

incident and that Tarani and Purna Lakhi had assaulted the accused 

persons.  PW4 had further denied the suggestion that she had deposed 

falsely. 

 

15. PW5 in her examination in chief had deposed that she knows 

both the informant and accused persons; that the incident took place on 

22.03.2015 at about 6 pm in the evening; that on the day of the 

incident, hearing hue and cry when she went out of her house to the 

house where both the victims and the accused persons reside, she saw 

Tarani Mahanta in a pool of blood; that she also saw Purna Lakhi 

Mahanta being assaulted with a bamboo stick by the accused persons; 

that when she stopped Pratima Ganguly, the later scratched her neck.  

  

16. PW5 in her cross examination had denied the suggestion that 

she had not stated before the police that she saw Tarani Mahanta in a 

pool of blood.  PW5 had also denied the suggestion that she had not 

stated before the police that Purna Lakhi Mahanta was assaulted by the 

accused with a bamboo stick.  PW5 had also denied the suggestion that 

she had not stated before the police that Pratima Ganguly had scratched 

her neck.  PW5 had further stated that the accused persons had lodged 

an FIR against Tarani Mahanta, Purna Lakhi and Subal; that she had 

come to the court with Subal; that Purna Lakhi is her sister and Tarani 

Mahanta is her brother-in-law.  PW5 had denied the suggestion that she 

had deposed falsely.  PW5 had also stated that there were many persons 

at the place of occurrence at the time of occurrence.  
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17. PW6 in his examination in chief had stated that on 

22.03.2015, he examined Purnalakhi Mahanta, wife of Tarani Mahanta, 

Village: Kathaltala, P.O., P.S. and District: Bongaigaon identified and 

escorted by UBC, 40, Sah Alam under ML. No. 509/15; that the patient 

gave history of alleged assault on 22.03.2015; that the patient also gave 

history of amenoria for the last 8 months; that on clinical examination, 

abrasion of 2x½ centimeter was noted in her left arm; that foetal 

movement and FHS was positive; that since the patient was pregnant, so 

ultra sonography of gravid uterus was done and found to be normal; that 

the injury was simple and was caused by hard blunt object; that Exhibit 

2 is the medical examination report of Purnalakhi Mahant and Exhibit 

2(1) is his signature.  PW6 further stated in his examination in chief that 

on the same day, he examined Tarani Mahanta, son of Dhaneswar 

Mahanta, resident of village Kathaltala, Ward No.2, P.O. and District: 

Bongaigaon, who was escorted by UBC, 40, Sah Alam under ML. No. 

509/15; that the patient gave history of alleged assault on 22.03.2015; 

that on clinical examination, soft tissue swelling was noted over the 

dorsum of the nose; that blood clots was found in both the nostrils; that 

an x-ray of the nasal bone was advised which revealed fracture of nasal 

bone; that the injury was grievous caused by hard blunt object; that 

Exhibit 3 is the medical examination report of Tarani Mahanta and 

Exhibit 3 (1) is his signature.   

 

18. PW6 in his cross-examination had stated that he had not 

mentioned the Police Requisition Number in Exhibit 2; that he had not 

mentioned the age of injury in Exhibit 2; that he took about 10 minutes 

each to examine Purnalakhi Mahanta and Tarani Mahanta, but he had 

not mentioned in Exhibit 2 and Exhibit 3 that he had examined both of 

them at 7 PM; that the aforesaid injury might be caused by falling down 

on own; that he had not mentioned the name of nurse who was with 

him in the report; that there is no x-ray report in the case record; that 

there is no entry slip in the record; that after examination, the victim 

took away the prescription; that the details of the aforesaid examination 

has been entered in the ML. Number but he had not brought the register 

of the ML. Number along with him; that the injury received by Tarani 
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Mahanta can he received by falling down on his own; that Purnalakhi 

and Tarani Mahanta were discharged on the same day. 

 

19. PW7 in his examination in chief had stated that on 22.09.2015 

Tarani Kumar Mahanta lodged an FIR at the Bongaigaon Sadar P.S. 

stating inter-alia that on the same day at about 6 AM accused persons 

assaulted him and his wife Purnalakhi due to which they were severely 

injured; that the aforesaid FIR was registered by the O.C., Bongaigaon 

u/ss. 448/325/354/34 IPC as P.S. Case No. 215/15; that after 

registration of the aforesaid FIR, O.C., Bongaigaon endorsed him to 

investigate the case; that on being so endorsed, he took statement of 

the witnesses, prepared sketch-map of the place of occurrence, sent the 

victim for medical examination and after completion of the investigation 

laid charge-sheet against the accused persons u/ss. 447/325/354/34 

IPC; that Exhibit 4 is the bail-bond and Exhibit 4 (1) is his signature; that 

Exhibit 5 is the sketch-map and Exhibit 5 (1) is his signature; that Exhibit 

6 is the charge-sheet and Exhibit 6 (1) is his signature.  

 

20. PW7 in his cross-examination had stated that Purnalakhi and 

Tarani were sent for medical after registration of the ejahar; that he had 

not mentioned the site plan in Exhibit 5; that the FIR was registered on 

22.03.2015 at about 8.30 PM in the evening; that he had not included 

Jogen Ray as witness in the present case; that although O.C Bongaigaon 

had given him power to investigate the present case but he had not 

submitted any document in respect of the same; that as he is A.S.I. that 

is why he cannot submit charge-sheet in the present case as per Rule 36 

(B) Assam Police Manual; that he had not seized the weapon of offence; 

that PW5, Jharna Sarkar had not stated in her 161 statement that she 

had seen blood oozing out from Tarani Mahanta; that PW5 had not 

stated in her 161 statement that she had seen Purnalakhi Mahanta being 

assaulted by the accused persons with a bamboo stick; that PW5 had not 

stated in her 161 statement that Pratima Ganguly had scratched her; 

that he had not included Lalchand, B.P. Singh and Krishna as witnesses 
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in the present case; that PW4 Anita Kalita had not stated in her 161 

statement that she had taken Purnalakhi to the hospital; that PW4 Anita 

Kalita had not stated in her 161 statement that accused had assaulted 

Purnalakhi with a bamboo stick; that PW3 Anju Barman had not stated in 

her 161 statement that she saw blood oozing out from the nose of 

Tarani Mahanta; that he had not seized any lock from the place of 

occurrence; that he knows that the accused persons had filed a case 

against the informant.  PW7 had denied the suggestion that he had not 

properly investigated the present case. 

  

   APPRECIATION OF EVIDENCE                

 21. The informant Tarani Mahanta had alleged in his FIR dated 

22-03-2015 that on the same day at about 6 pm in the evening, accused 

persons Dhaneswar Mahanta, Mritunjay Ganguly and Pratima Ganguly 

illegally entered into his house and assaulted him. The informant also 

alleged in his FIR that when his wife Purna Lakhi Mahanta tried to stop 

the accused persons from assaulting him, the accused persons assaulted 

her with a lathi due to which both of them were severely injured. 

22. I shall begin by assessing the evidence on record with 
reference to the offence of house trespass allegedly committed by the 
accused persons. Section 441 IPC defines criminal trespass as follows: 
 
“Whoever enters into or upon property in the possession of 
another with intent to commit an offence or to intimidate, insult 
or annoy any person in possession of such property.  
 
Or having lawfully entered into or upon such property, 
unlawfully remains there with intent thereby to intimidate, insult 
or annoy any such person, or with intent to commit an offence, is 
said to commit criminal trespass‟  
 
23.  The above definition clearly lays down that entry of one person 
into any property must cause annoyance or insult to the person who is in 
possession of the said property. This means Sec. 448 IPC presupposes 
the requirement of possession of the said property. The possession must 
be actual possession of some person other than the alleged trespasser. 
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The offence can only be committed against a person who is in actual 
physical possession of the property in question. If the complainant is not 
in actual possession of the property, this offence cannot be committed.  
 
24. In the present case, none of the prosecution witnesses have 
corroborated the allegation of the informant made in the FIR that the 
accused persons illegally entered his house for the purpose of committing 
any crime or causing annoyance or insult to the informant. In fact there is 
no material in record to show that the accused persons entered the house 
in possession of the informant.   Under the circumstances, in the absence 
of any proof of possession of the informant, the accused persons cannot 
be held liable for an offence u/s. 448/34 IPC.    
 
25. Moving on to the charges under Sections 354/34 IPC labeled 
against the accused persons Dhaneswar Mahanta and Mritunjay Ganguly, 
not a single witness including the informant and the victim have stated in 
their evidence that the accused persons Dhaneswar Mahanta and 
Mritunjay Ganguly in furtherance of their common intention wrongfully 
restrained the wife of the informant namely Purnalakhi Mahanta or 
assaulted or used criminal force on the later intending to outrage her 
modesty. In fact, the informant had not even stated in his FIR that the 
accused persons Dhaneswar Mahanta and Mritunjay Ganguly wrongfully 
restrained his wife or assaulted or used criminal force on his wife 
intending to outrage her modesty. Thus there being no materials on 
record implicating the accused persons Dhaneswar Mahanta and 
Mritunjay Ganguly for offences under Section 354/34 IPC, the accused 
persons deserves benefit of doubt in this respect. 
 
26. Coming on to the allegation of alleged assault on the informant 
and his wife by the accused persons, there is vital contradiction in the 
evidence of the PWs in respect of alleged assault on the informant and his 
wife by accused Mrityunjay Ganguly. While PW1, PW2, PW4 and PW5 had 
stated in their evidence that the informant and his wife were assaulted by 
accused persons Dhaneswar Mahanta, Mritunjay Ganguly and Pratima 
Ganguly, PW3 on the other hand had deposed that she had only seen 
Dhaneswar and Pratima Ganguly assaulting Purnalakhi Mahanta. In fact, 
PW3 had stated in her cross examination that she had not seen Mritunjoy 
assaulting the victims thus creating reasonable doubt on the prosecution 
story of the accused Mrityunjay Ganguly assaulting the informant and his 
wife and accused Mrityunjay Ganguly deserves benefit of doubt in this 
respect.  
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27. However, in respect of the allegations of the informant of him 
and his wife being assaulted by accused persons Dhaneswar Mahanta and 
Pratima Ganguly, the same has been corroborated by PW2 (who is also 
the victim), PW3, PW4 and PW5 apart from the medical evidence. 
Although the defence had contradicted the evidence of PW4 and PW5 
with the help of the Investigating Officer who had stated in his cross 
examination that ‘PW4 Anita Kalita had not stated in her 161 
statement that she had taken Purnalakhi to the hospital and 
PW4 Anita Kalita had also not stated in her 161 statement that 
accused had assaulted Purnalakhi with a bamboo stick’ and ‘PW5, 
Jharna Sarkar had not stated in her 161 statement that she had 
seen blood oozing out from Tarani Mahanta and that PW5 had 
not stated in her 161 statement that she had seen Purnalakhi 
Mahanta being assaulted by the accused persons with a bamboo 
stick and that PW5 had not stated in her 161 statement that 
Pratima Ganguly had scratched her’ but the defence could not 
impeach the veracity of PW2 and PW3 in respect of the alleged assault on 
the informant and her wife by the accused persons Dhaneswar Mahanta 
and Pratima Ganguly respectively.  
 
28. The evidence of PW2 and PW3 have been substantiated by 
medical evidence and supported by PW6 who had stated in his 
examination in chief that ‘on 22.03.2015, he examined Purnalakhi 
Mahanta, wife of Tarani Mahanta, Village: Kathaltala, P.O., P.S. 
and District: Bongaigaon identified and escorted by UBC, 40, Sah 
Alam under ML. No. 509/15; that the patient gave history of 
alleged assault on 22.03.2015; that on clinical examination, 
abrasion of 2x½ centimeter was noted in her left arm; that the 
injury was simple and was caused by hard blunt object; that on 
the same day, he examined Tarani Mahanta, son of Dhaneswar 
Mahanta, resident of village Kathaltala, Ward No. 2, P.O. and 
District: Bongaigaon, who was escorted by UBC, 40, Sah Alam 
under ML. No. 509/15; that the patient gave history of alleged 
assault on 22.03.2015; that on clinical examination, soft tissue 
swelling was noted over the dorsum of the nose; that blood clots 
was found in both the nostrils; that an x-ray of the nasal bone 
was advised which revealed fracture of nasal bone; that the 
injury was grievous caused by hard blunt object’. Although PW5 
was cross examined by the defence, his evidence could not be impeached 
and his medical opinion has remained intact.  
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29. Thus on considering the entire evidence on record, it can be 
clearly deduced that the accused persons Dhaneswar Mahanta and 
Pratima Ganguly in furtherance of their common intention assaulted the 
informant and his wife injuring them. PW2 and PW3 who were present at 
the place of occurrence at the time of occurrence have corroborated the 
allegations of the informant of him and his wife being assaulted by the 
accused person Dhaneswar Mahanta and Pratima Ganguly and the 
resultant injury to the informant. Although PW2 and PW3 were cross 
examined, the defence failed to create any doubt in the prosecution 
story. The materials on record, however, are not sufficient to convict the 
accused persons Dhaneswar Mahanta and Pratima Ganguly u/s. 325/34 
IPC although there are sufficient materials to establish that the accused 
person Dhaneswar Mahanta and Pratima Ganguly voluntarily caused hurt 
to the informant and his wife which is an offence under Section 323 IPC. 
 
30.  The prosecution has, however, failed to prove beyond 
reasonable doubt that the accused persons Dhaneswar Mahanta, 
Mrityunjay Ganguly and Pratima Ganguly in furtherance of their common 
intention committed offences u/ss. 448/34 IPC and, as such, the accused 
persons Dhaneswar Mahanta, Mrityunjay Ganguly and Pratima Ganguly 
are acquitted of the charges u/s. 448/34 IPC or that the accused person 
Mrityunjay Ganguly committed offences u/ss. 323 IPC and, as such, the 
accused person Mrityunjay Ganguly is acquitted of the charges u/s. 323 
IPC 
 
31. The prosecution has also failed to prove beyond reasonable 
doubt that the accused persons Dhaneswar Mahanta and Mrityunjay 
Ganguly in furtherance of their common intention committed offences 
u/ss. 354/34 IPC and, as such, the accused persons Dhaneswar Mahanta 
and Mrityunjay Ganguly are acquitted of the charges u/s. 354/34 IPC. 
 
 
32. The prosecution thus having succeeded in proving that the 
accused persons Dhaneswar Mahanta and Pratima Ganguly in 
furtherance of their common intention had committed offence punishable 
u/s. 323/34 IPC, accused persons Dhaneswar Mahanta and Pratima 
Ganguly are hereby held guilty for the offence u/s. 323/34 IPC and 
convicted for the same.  
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33. I have heard both the sides on the quantum of sentence. The 
learned A. P. P had submitted that since the offence has been proved 
against the accused, appropriate sentence should be imposed on the 
accused persons considering the facts and circumstances of the case. 
The learned defence counsel, however, argued that the accused persons 
have no criminal antecedents, so they may be shown a bit of leniency 
and be let off by imposing a fine of reasonable amount. I have pondered 
over the rival submissions of both the parties.  
 
34. I have also considered whether the accused persons could be 
released on Probation of good conduct. Although there is no record of 
previous conviction against the accused persons and there is no evidence 
of pre-meditation either but the offence took place on a broad daylight in 
front of the public at large and a suspension of sentence may disburse a 
wrong message to the public and may give an invitation to persons 
similarly situated to commit similar crimes. As such, I refrain from giving 
them any benefit under the Probation of Offenders Act, 1958. However, 
considering the nature of the offence (Section 323 IPC is punishable with 
imprisonment for a term which may extend to one year, or with fine 
which may extend to one thousand rupees) and also considering the fact 
that no previous conviction is proved against the accused persons 
Dhaneswar Mahanta and Pratima Ganguly and having regard to the 
circumstances of the case including the nature of the offence and the 
character of the offender, I am of the considered opinion that 
incarceration is not necessary and pass the following order against them. 
 

    ORDER 
 
In view of the discussion made above and the decisions reached in the 
foregoing points for determination, it is held that the prosecution has 
failed to prove beyond reasonable doubt that the accused persons 
Dhaneswar Mahanta, Mrityunjay Ganguly and Pratima Ganguly in 
furtherance of their common intention committed offences u/ss. 448/34 
IPC and, as such, the accused persons Dhaneswar Mahanta, Mrityunjay 
Ganguly and Pratima Ganguly are acquitted of the charges u/s. 448/34 
IPC. The prosecution has also failed to prove beyond reasonable doubt 
that the accused person Mrityunjay Ganguly committed offences u/s. 323 
IPC and, as such, the accused person Mrityunjay Ganguly is acquitted of 
the charges u/s. 323 IPC 
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The prosecution has also failed to prove beyond reasonable doubt that 
the accused persons Dhaneswar Mahanta and Mrityunjay Ganguly in 
furtherance of their common intention committed offences u/ss. 354/34 
IPC and, as such, the accused persons Dhaneswar Mahanta and 
Mrityunjay Ganguly are acquitted of the charges u/s. 354/34 IPC. The 
prosecution, however, having succeeded in proving that the accused 
Dhaneswar Mahanta and Pratima Ganguly in furtherance of their 
common intention had committed offence punishable u/s. 323/34 IPC, 
accused persons Dhaneswar Mahanta and Pratima Ganguly are hereby 
held guilty for the offence u/s. 323/34 IPC and convicted for the same.  
 
Considering the nature of the offence (Section 323 IPC is punishable 
with imprisonment for a term which may extend to one year, or with 
fine which may extend to one thousand rupees, or with both) and also 
considering the fact that no previous conviction is proved against the 
accused persons Dhaneswar Mahanta and Pratima Ganguly and having 
regard to the circumstances of the case including the nature of the 
offence and the character of the offender, I am of the considered 
opinion that incarceration is not necessary and it would suffice if the 
accused persons Dhaneswar Mahanta and Pratima Ganguly are 
sentenced to pay a fine of Rs 1000/- each under Section 323/34 IPC i/d 
of fine S.I. for 15 days each of them. The fine amount if realised shall 
be paid to the victims Tarani Mahanta and Purnalakhi Mahanta as 
compensation u/s 357 Cr. P.C.  The bail bond of the accused person 
Mrityunjay Ganguly and his surety shall remain in force for six months 
from today in compliance with Sec. 437-A, Cr.PC. Case is disposed of on 
contest. A free copy of the judgment shall be furnished to the accused 
persons Dhaneswar Mahanta and Pratima Ganguly immediately. Given 
under my hand and seal of this Court on this 21st day of December, 
2016 at Bongaigaon.       
 

 
 
 

 
(Uttam Chetri) 
Munsiff cum Judicial 
Magistrate First Class, 
Bongaigaon  
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APPENDIX 
  
 
PROSECUTION EXHIBITS:  
 
Exhibit 1: ‘Ejahar’ dated 29.05.2015 
Exhibit 2: Medical Examination report dated 23.09.16 of Purnalakhi 
Mahanta 
Exhibit 3: Medical Examination report dated 23.09.16 of Tarani Mahanta 
Exhibit 4: Bail bond dated 23.09.2016 
Exhibit 5: Sketch Map dated 23.09.2016 
Exhibit 6: Chargesheet dated 23.09.2016 
 
DEFENCE EXHIBITS: NONE  
 
PROSECUTION WITNESS:  
 
PW1-  Tarani Mahanta 
PW2-  Purnalakhi Mahanta 
PW3- Anju Barman 
PW4- Anita Kalita 
PW5- Jamuna Sarkar 
PW6- Dr Diganta Choudhury 
PW7-  Sailen Kalita 
 
DEFENCE WITNESS: NONE  
 

 
 
 
 
 
 
(Uttam Chetri) 
Munsiff cum Judicial 
Magistrate First Class, 
Bongaigaon  

 
 

 


