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IN THE COURT OF JUDICIAL MAGISTRATE CLASS I BONGAIGAON 

PRESENT: SYEDA FARIDA AFZAL ZINNAT, AJS 

 

G.R. CASE 597/2012 

U/S 406/420 I.P.C 

STATE OF ASSAM VERSUS TARA BHANU AND ANOTHER 

 

FOR THE PROSECUTION: Sri. R. C. Mahato, Learned Asst. 

P.P  

FOR THE ACCUSED: Mr. S.K.Sarkar, Mrs. R. Ahmed, Learned 

Advocates  

EVIDENCE RECORDED ON: 10/6/2013, 28/4/2014, 5/6/2014, 

7/7/2014,     

ARGUMENTS HEARD ON     : 16/9/2014   

JUDGMENT DELIVERED ON: 16/9/2014 

 

 

JUDGMENT 

 

1.  On 16/10/2012 informant Siraful Hussain lodged an 

ejahar at North Bongaigaon P.P alleging that on 

9.3.2012 accused Tara Bhanu entered into an 

agreement for sale of 15 lecha land situated at 

Salbari at a consideration of Rs. 8,00,000/- 

(Rupees Eight lakhs only) and took Rs. 1,80,000/- 

only from the informant as advance. But she sold 

the land to Md. Jan on 6/10/2012 when the agreement 

was still in force. The informant also stated that 

he suffered loss because of the act of the accused 

persons.  

2. Upon receiving the FIR the same was entered into 

the general diary vide North Bongaigaon P.P G.D 
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entry No. 393 dated 16/10/2012 and was forwarded to 

Bongaigaon P.S for registering a case and 

accordingly Bongaigaon P.S Case No. 365/12 U/S 

406/420 IPC was registered and after investigation 

police submitted charge sheet U/S 406/420/34 IPC 

against accused persons namely Tara Bhanu and 

Monoruddin.  

3.  After taking cognizance learned C.J.M, Bongaigaon 

made over the case to my file for disposal. 

4.  The accused persons appeared on receiving summons 

and were released on bail and copies of relevant 

documents were furnished to them. After hearing 

both sides and perusing materials available on 

record a prima facie case was found to be well 

established u/s 406/420/34 IPC against the accused 

persons above named. Charge u/s 406/420/34 IPC were 

framed which were read over to the accused to which 

they pleaded not guilty and claimed to be tried. 

5.  Prosecution adduced the evidences of four 

witnesses and exhibited materials. At the close of 

prosecution evidence the accused persons were 

examined u/s 313 Cr.P.C. They denied all the 

allegations levelled against them but declined to 

adduce any evidence. 

6. I heard oral argument addressed by Learned Counsel 

for both parties. 

7. In order to determine whether the accused persons 

are liable as charged I framed the following points 

for determination: 

I. Whether the accused persons on 06-10-2012, in 

furtherance of their common intention, being in 

any manner entrusted with property, or with any 

dominion over property, dishonestly 

misappropriated or converted to their own use 

that property or dishonestly used or disposed of 

that property in violation of any direction of 
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law prescribing the mode in which such trust is 

to be discharged, or of any legal contract, 

express or implied, which he has made touching 

the discharge of such trust or wilfully suffers 

any other person so to do and thereby committed 

an offence punishable U/S 406 IPC? 

II. Whether the accused persons, on the same date, 

time and place, in furtherance of their common 

intention, cheated Siraful Hussain and thereby 

dishonestly induced him to deliver Rs. 1,50,000/- 

to Tara Bhanu and thereby committed an offence 

punishable U/S 420 IPC? 

 

DISCUSSION DECISION AND REASONS THEREOF 

 

8.  PW1 Siraful Hussain deposed that on 09-3-2012 he 

and Sohrab Ali executed an Agreement with Msst. 

Tara Bhanu for buying 15 lecha land covered by dag 

No. 34 (old)/63(new), Patta No. 70 (old)/414 (new) 

and paid Rs. 30,000/- cash to Tara Bhanu. That, on 

4/4/2012 he paid an additional amount of Rs. 1, 

50,000/- to Tara Bhanu and she gave money receipt. 

That, Tara Bhanu agreed to register the land in 

their name within three months after obtaining 

permission for sale on payment of the rest of the 

consideration amount. That, Tara Bhanu did not 

obtain the permission for sale within three months 

and took another three months time for the same. 

That, on 9/10/2012 Tara Bhanu registered the land 

to one Md. Jan. P.W.1 further deposed that when he 

asked Tara Bhanu to return his money she did not 

return and instead humiliated him. That, when he 

again requested Tara Bhanu to return his money, she 

abused him with obscene words. That, finding no way 

out PW1 lodged the ejahar which he identified as 
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Ext-1 and his signature as Ext-1(1). P.W.1 also 

exhibited the agreement as Material Exhibit 1 and 

his signatures in the agreement as M. Exhibit 1(1), 

1(2), 1(3). He exhibited the seizure list as 

Exhibit 2 and his signature as Exhibit 2(1). 

9.  PW1 was cross examined extensively by the learned 

defence counsel Mr. S. Sarkar. In his cross 

examination PW1 stated that the amount of money is 

hand written in the agreement and that no time 

limit for obtaining permission is mentioned in the 

agreement. He admitted that he did not send any 

pleader‟s notice to the accused Tara Bhanu to 

register the land in his name. PW1 denied that the 

accused sold her land to another person because he 

did not make the payment on time. PW1 further 

stated in his cross examination that he did not 

file any civil suit for cancellation of the sale 

deed through which Tara Bhanu sold her land. From 

what the PW1 stated in his cross examination it is 

found that in the Exhibit M. Ext-1 there is no 

mention of any time limit during which the 

permission for sale is to be obtained or the 

registration is to be done.  

10. PW2 Nur Mohammad stated in his evidence in 

chief that Tara Bhanu entered into an agreement to 

sell 15 lecha land on 9/3/2012 at Guru Nanak Nagar 

in the house of Siraful Hussain and that Sohrab 

contractor and Siraful paid her Rs. 30,000/-. That, 

after a month another Rs. 1, 50,000/- was paid to 

Tara Bhanu in his presence at the house of Siraful. 

PW2 identified the agreement as M. Ext 1 and his 

signature as M. Ext 1(4). He also identified the 

money receipt as M. Ext. 2 and his signature as M. 

Ext 2(1).  
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11. PW2 stated during his cross examination that he 

does not know anything about the conditions of the 

agreement.  

12. PW3 Sohrab Ali Ahmed deposed in his evidence in 

chief that on 9/3/2012 he and informant entered 

into an agreement with Tara Bhanu for sale of 15 

lecha of land situated at Salbari at a 

consideration of Rs. 8,00,000/- and that on the 

same day they paid Rs. 30,000/- as advance. That, 

on 4/4/2012 they again paid Rs. 1,50,000/- and 

obtained receipt for a total amount of Rs. 

1,80,000/- which was signed by accused Tara Bhanu 

and witnesses Nur Mohammad, Moniruddin and Imran 

Ali. That, according to the terms and conditions of 

the agreement the rest of the consideration amount 

was to be paid upon registration of the land. that, 

upon expiry of the three months time he went to ask 

Tara Bhanu along with Siraful Hussain and the 

witnesses of the agreement. That, Tara Bhanu took 

another four months time to obtain permission for 

sale. That, in the mean time they came to know that 

Tara Bhanu had obtained permission to sell the land 

in favour of one Md. Jan and had already sold the 

land to him. That, after that they asked Tara Bhanu 

to return the advance money but she sought two 

months time saying that she will return on getting 

the money from Md. Jan. That, when they contacted 

Tara Bhanu after two months she said that she would 

not return the money and abused them with obscene 

words. He further stated that Monoruddin is the 

witness to the agreement for sale executed by Tara 

Bhanu in favour of him and Siraful Hussain but he 

also signed as a witness in the sale deed executed 

in favour of Md. Jan. He identified the agreement 

as M. Ext 1 and his signatures as M. Ext. 1(5), 

1(6) and 1(7).  
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13. In his cross examination PW3 stated during his 

cross examination that the amount of Rs. 1, 

50,000/- was hand written in M. Ext 2 and the date 

of paying the same is mentioned as 3/4/2012.  

14. PW4 Imran Ali Ahmed stated that on 9/3/2012 

Tara Bhanu entered into an agreement with Siraful 

Hussain and Sohrab Ali Ahmed. He identified the 

agreement as M. Ext 1 and the receipt as M. Ext 2 

and his signature as M. Ext 2(2). That Tara Bhanu 

put her signature in M. Ext 1 and 2 in his presence 

and on 4/4/2012 a total amount of Rs. 1, 80,000/- 

was paid to Tara Bhanu. That, on 8/6/2012 Tara 

Bhanu signed M Ext. 3, i.e. the declaration.  

15. A thorough scrutiny of the evidence of the 

witnesses shows that indeed there was an agreement 

between the informant and the accused Tara Bhanu 

according to which the accused Tara Bhanu took 

money amounting to Rs. 1,80,000/-and agreed to sell 

land.  

16. Sections 405 and 406 IPC defines the offence of 

“Criminal Breach of Trust”. It is a well settled 

principle that before a person can be said to have 

committed criminal breach of trust within the 

meaning of Section 405 of IPC, it must be 

established that the accused was either entrusted 

with the property or entrusted with the dominion 

over the property which he is said to have 

converted to his own use or disposed off in 

violation of direction of law, etc. The accused 

Tara Bhanu is the owner of the land. If that be so, 

she could not be said to have been entrusted with 

the property in question or it could not be said 

that she was given dominion over the property as 

being the owner of the land she could not have been 

entrusted with the dominion of the property. 

Accordingly the accused persons cannot be charged 
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for the offence under section 406 IPC. As it was 

held in the reported judgment of Ira Juneja and Anr 

versus State and Anr 2004 Cri. L.J. 3664 that In 

order to establish „entrustment of dominion‟ over 

property to an accused person the mere existence of 

that person‟s dominion over the property is not 

enough. It must be further shown that his dominion 

was the result of entrustment.” 

17. Correspondingly, one of the main ingredients in 

an offence of cheating is that there must be 

dishonest intention at the time of the commission 

of the offence. If there was no dishonest intention 

on the part of any of the party at the time when 

the transaction was entered into and merely because 

subsequently the transaction has fallen through, as 

there is a breach of contract, that will not result 

in commission of an offence of cheating. 

18. The Hon‟ble Supreme Court has held in Sukhdeo 

Jha Utpal vs. The State of Bihar; AIR 1957 SC 466 

as under :- 

“On charge of cheating, the fact that the accused 

made a false representation with the knowledge, 

that it was false and that he had a dishonest 

intention to induce the person deceived to part 

with his property, at the very time when he made a 

false representation, is an essential ingredient of 

the offence. On such a charge, the burden lies on 

the prosecution to prove affirmatively, not only 

that the accused has made a false representation, 

but also he made it with a dishonest intention, 

knowing that the representation he was making was 

false.” 

19. Undoubtedly the dispute between the parties is 

essentially a civil dispute resulting from a breach 

of contract on the part of the accused by non-

refunding the amount of advance. But the dispute 
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does not constitute the offence of cheating under 

section 420 and criminal breach of trust U/s 406 of 

the Indian Penal Code. In Dalip Kaur and ors. 

Versus Jagnar Singh and anr. Reported in AIR 2009 

SC3191 the Hon’ble Supreme Court has stated in 

paragraph 12 as follows: 

“The High Court, therefore, should have posed a 

question as to whether any act of inducement on the 

part of the appellant has been raised by the second 

respondent and whether the appellant had an 

intention to cheat him from the very inception. If 

the dispute between the parties was essentially a 

civil dispute resulting from a breach of contract 

on the part of the appellants by non-refunding the 

amount of advance the same would not constitute an 

offence of cheating”. 

 

20. The dispute is of civil nature arising from a 

breach of a contract. The essential ingredient of 

section 420 I.P.C or section 415 I.P.C i.e. 

intention to cheat from the very beginning is not 

attracted to this situation. The prosecution failed 

to show that the accused induced him to pay the 

amount. No doubt there was a transaction but the 

non payment of money does not necessarily fall 

within the ambit of the definition of the offence 

of cheating as defined under section 420 IPC. 

Accordingly I am of the considered opinion that the 

charge under section 420 I.P.C could not be 

established by the prosecution beyond all 

reasonable doubt. 

 

21. Accordingly I am of the considered opinion that 

the charge under section 406/420 I.P.C could not be 

established by the prosecution beyond all 

reasonable doubt. Under the facts and circumstances 
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I find that the complainant has failed to prove his 

case against the accused for offence u/s 406/420/34 

I.P.C. beyond all reasonable doubt. 

 

 

O R D E R 

 

In the result, the accused persons namely Tara Bhanu 

and Monoruddin are hereby acquitted of the offence u/s 

406/420/34 IPC and set at liberty. Their bail bonds 

shall remain in force for next 6 (six) months or till 

furnishing of fresh surety by them u/s 437(A) Cr.P.C. 

 

This judgment is pronounced and delivered in the open 

Court, which is given under my hand and seal of the 

Court, on this 16
th
 day of September, 2014. 

 

Syeda Farida Afzal Zinnat 

Judicial Magistrate, 1
st
 class 

Bongaigaon 

 

APPENDIX: 

LIST OF WITNESSES: 

FOR THE PROSECUTION: 

1. PW1: Siraful Hussain 

2. PW2: Nur Mohammad 

3. PW 3: Sohrab Ali Ahmed 

4. PW4:Imran Ali 

 

LIST OF EXHIBITS: 

1. Exhibit 1: Ejahar 

2. Exhibit 1(1): Signature of PW1 

3. Exhibit 2: Seizure List 
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4. Exhibit 2(1): Signature ofPW1 

5. M. Ext 1: Agreement 

6.  M. Ext 1(1), 1(2), 1(3): Signature of PW1 

7.  M. Ext 1(4): Signature of PW2 

8.  M. Ext 1(5), 1(6), 1(7): Signature of PW3 

9.  M. Ext 2: Money Receipt 

10.  M. Ext 2(1): Signature of PW2 

11.  M. Ext 2(2): Signature of PW4 

12.  M. Ext 3: Declaration. 

 

 

 

 


