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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

BONGAIGAON 

PRESENT: SYEDA FARIDA AFZAL ZINNAT 

G.R CASE NO: 168/2013 

STATE OF ASSAM VERSUS NICHOLAS HEMBRAM 

U/S 279/304(A) I.P.C 

FOR THE PROSECUTION: MR. R.C.MAHATO, LEARNED 

ASST. P.P 

FOR THE DEFENCE: MR. D.J.MUKHERJEE, LEARNED 

ADVOCATE 

 

EVIDENCE RECORDED ON: 12/11/2013, 13/12/2013, 

22/1/2014, 17/2/2014 

 

ARGUMENTS HEARD ON: 17/2/2014 

 

JUDGMENT DELIVERED ON: 17/2/2014 

 

     JUDGMENT 

 

1. Informant Sri Satsit Singha lodged a written ejahar 

on 12/3/2013 alleging that on 8/3/2013 at about 

11.45 pm while his elder brother Harekrishna Singha 

was coming home on his bi cycle from Borobazar  a 

truck bearing registration number AS-01-C-9251 

coming from the opposite direction being driven in 

a rash and negligent manner, knocked him down near 

the Shiv Mandir at Barpara, as a result of which 

his brother received grievous injuries on his head, 

chest and other parts of the body and was admitted 
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to Swagat Hospital where he succumbed to his 

injuries at about 1.45 pm on that day. The ejahar 

was received at the police station and registered 

as Bongaigaon P.S Case No. 110/13 under sections 

279/304-A IPC. After investigation police submitted 

charge sheet under sections 279/304(A) I.P.C 

against the accused Nicholas Hembram. 

2. Cognizance was taken under section 279/304(A) I.P.C 

against the accused person above named. 

3. Upon appearance copies of the relevant documents 

were supplied to the accused person in compliance 

with section 207 Cr.P.C. 

4. After considering the relevant documents produced 

by the police and prima facie materials under 

sections 279/304(A) I.P.C having been found to be 

well established against the accused person, the 

particulars of the offences under section 

279/304(A) I.P.C were explained to the accused 

person to which he pleaded not guilty and claimed 

to be tried. 

5. Prosecution adduced the evidence of as many as six 

witnesses. The accused was examined u/s 313 Cr.P.C 

in which he denied all the allegations levelled 

against him but declined to adduce any evidence. 

6. After considering the relevant documents and after 

hearing the defence and the prosecution I find that 

following are the points to be determined in this 

case: 

 

1) Whether the accused person, on 8/3/2013 at about 

11.45 pm, drove a vehicle bearing registration 

number AS-01-C-9251 on the public road near the 

Shiv Mandir at Borpara, Bongaigaon in a manner so 

rash or negligent as to endanger human life, or 

to be likely to cause death or injury to any 
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other person, and thereby committed an offence 

punishable U/S 279 IPC? 

2) Whether the accused person on the same date, time 

and place caused the death of the brother of the 

informant by doing any rash or negligent act not 

amounting to culpable homicide and thereby 

committed an offence punishable U/S 304 (A) IPC?  

 

DISCUSSION ON EVIDENCE, DECISION AND REASONS THERE 

OF: 

1. The accused in his examination u/s 313 Cr.P.C 

admitted that he was the driver of the 

offending truck at the time of accident.  But 

he also stated that he was driving the truck at 

slow speed and the accident took place because 

the deceased took a wrong turn without giving 

signal. 

2. Now, with regard to the value of the statement 

of accused made under section 313 Cr.P.C. I 

would like to refer to a decision of the 

Hon’ble Gauhati High Court dated 5.9.2011 in 

the case of Abdul Hakim Quadri vs State of 

Assam wherein it was discussed that-The very 

purpose of introducing sec 313 in the scheme of 

criminal trial is to afford an opportunity to 

the accused personally and that too without any 

administering any oath to explain the 

circumstances appearing against him during the 

trial…..The relevance and significance of sub-

section(4) to sec 313 also cannot be lost sight 

of, in as much as admissions and confessions  

made by an accused in the said statement can be 

given due weightage and considered along with 

other admissible evidence. 
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1. PW1 is the M.V.I who inspected the vehicle (truck) 

alleged to be involved in the accident and found no 

damage condition. He exhibited the report as 

Exhibit 1 and his signature as Exhibit 1(1). During 

cross examination PW1 stated that the mechanical 

condition of the vehicle is not mentioned in the 

report. 

2.  PW2 is only the informant and he is not an eye 

witness to the accident. He stated that he heard a 

commotion near his home and when he came out he saw 

a woman holding his brother Harekrishna Singha who 

was lying in injured condition. He stated that he 

took his brother to Civil Hospital from where he 

was taken to Swagat Hospital after first aid where 

he died after an hour. He exhibited the ejahar as 

Exhibit 2 and his signature as Exhibit 2(1). During 

cross examination he stated that he did not see how 

the accident took place. 

3. PW3 Dr. Ghanashyam Deuri is the medical officer who 

carried the post mortem examination of the deceased 

on 8/3/2013 at about 3.10 pm on police requisition. 

He stated to have found the following injuries: 

 Left Parietal Bone fracture with injury on head 

 Fracture of lower end of left femur. 

4. PW3 opined that the cause of death is shock and 

severe haemorrhage due to head injury followed by 

Road Traffic Accident which is ante mortem in 

nature. He exhibited the report as Exhibit 3 and 

his signature as Exhibit 3 (1).  

5. PW3 was cross examined by the defence where defence 

took the plea that the time of death is not 

mentioned in the report. But the PW3 affirmed in 

his cross examination that such kind of injury 
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cannot happen by simply falling on hard substance 

and that fall should be with force. 

6.  PW6 Saben Chandra Singha stated that the accident 

took place on 8/3/2013 at about 11.45 pm. According 

to PW6 he was going home and a truck overtook him. 

He stated that he heard the truck stop at a 

distance and then again heard the truck go away. He 

stated to have seen gathering of people by the 

roadside and learnt that an accident had taken 

place. He stated that he does not know how the 

accident took place. 

7. PW4 Haragovinda Devsharma and PW5 Dilip Ray claims 

to have witnessed the accident when it took place. 

8. PW5 Dilip Ray stated that he saw the accused on the 

day of occurrence; that the occurrence took place 

on 8/3/2013 at about 11.45 -12 pm. He stated that 

he works at Anita Ray’s house behind LIC Office. 

That, at the time of occurrence he came out of 

Anita Ray’s house for having tea and was standing 

by the road along with another man. He stated that 

a man was coming from the market in a bicycle and a 

speeding truck coming from the opposite direction 

knocked down the man and the man fell down under 

the truck. That, the driver slowed down the truck 

and two men came out of the truck and pulled the 

man from under the truck and left him by the side 

of the road and after that the two men got up in 

the truck and the truck fled away. 

9. Defence cross examined the witness extensively but 

could not shake his credibility. There were no 

doubt some minor contradictions but those were not 

fatal to the prosecution case.  

10.  PW4 stated that he saw the accused on the date 

of occurrence. According to PW4 on 8/3/2013 at 

about 12.15 pm he was going home from the market 

when a truck went past him at a high speed and 
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knocked down Harekrishna i.e. the deceased. He 

stated that he saw the accused inside the truck. He 

also stated that two people got down from the 

truck, looked at the injured man and again got in 

the truck and left the place. According to him 

Harekrishna received injuries on his chest and 

knees and one of his ears tore apart and his head 

bled. That, his family members took him to hospital 

where he died. 

11. During cross examination PW4 stated that there 

is a curve at a distance of about 40 metres from 

the place of occurrence. He also made it clear 

during cross examination that the road where the 

accident took place is generally a busy road but 

that day there were not many vehicles on the road. 

He stated that about 40 people gathered when the 

accident took place among whom he mentioned the 

names of Biju Sen, Mahendra Sarkar, Mrinal Sharma, 

Purnima Devi, Ramesh Sarkar, Rajesh Ray, Rakesh 

Nat, Pranjal Sharma, Bhuban Chakravarty, Tarun 

Sarkar etc. he further stated that he witnessed the 

occurrence from a distance of about sixty (60) 

metres and that the victim was hit by the front 

tyres. Defence suggested to the PW4 that the 

accident took place because the victim came to the 

wrong side suddenly by changing his direction to 

which he denied. On further cross examination PW4 

stated that the victim fell down on the left side 

of the truck; that he was behind the truck and he 

did not see exactly how the accident took place. He 

again stated that the victim was coming on the 

right side of the road.  

12. Upon carefully considering the evidence of PW4 

it is found that the truck went past PW4 at high 

speed. Therefore there is little possibility that 

PW4 could have seen and identified the driver. 
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Again according to PW4 and PW5 the truck hit the 

victim from the opposite direction. Therefore if 

the victim was coming on his side then the front 

right side of the truck should have hit the victim. 

But the PW4 has clearly stated during cross 

examination that the victim fell down on the left 

side of the truck. Moreover as PW4 was behind the 

truck and he did not see exactly how the accident 

took place. PW4 admitted in his cross that he did 

not see the accident when the truck hit the man as 

he was behind the truck. 

13. Again PW4 stated that the victim fell down on 

the left side of the truck. This implies that that 

the accident took place because the victim came to 

the wrong side suddenly by changing his direction. 

Otherwise the victim would have fallen in the right 

side of the truck. 

14. Considering all the material evidence on record 

I am of the considered opinion that the evidence of 

PW4 is exaggeration of real facts. Defence could 

probabilize through cross examination that there 

was some kind of contributory negligence on the 

part of the victim. 

15. Prosecution did not adduce the evidence of any 

other witness who could give a clearer picture 

about the occurrence. In a criminal trial, the 

burden of proving everything essential to the 

establishment of the charge against the accused 

always rests on the prosecution, as every man is 

presumed to be innocent until the contrary is 

proved, and criminality is never to be presumed 

subject to statutory exception. Again, it is also 

equally important to note that in a criminal 

proceeding the presumption of guilt must amount to 

such a moral certainty as convinces the mind of the 

Court, as a reasonable man beyond all reasonable 
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doubt. Where negligence is an essential ingredient 

of the offence, the negligence to be established by 

the prosecution must be culpable or gross and not 

the negligence merely based upon an error of 

judgment. 

16. Needless to point out, prosecution could not 

discharge its burden by adducing just and cogent 

evidence which would point out towards the guilt of 

the accused and only the guilt of the accused. 

17. The decision that follows from the discussions 

made above is that prosecution failed to establish 

the guilt of the accused person beyond all 

reasonable doubt. 

 

Order 

The accused Nicholas Hembram is hereby acquitted of the 

offences u/s 279/304-A IPC and set at liberty. Bail 

Bond is extended to a period of six months. Given under 

the hand and seal of this court on this the 27th day of 

September, 2013. 

     Syeda Farida Afzal Zinnat, AJS 

     J.M (1
st
 CLASS) BONGAIGAON 

 

APPENDIX: 

1. PW1: Dhiren Barman 

1) PW2: Khagen Barman 

2) PW3: Kamesh Barman 

3) PW4: Bhupati Barman 

 

LIST OF EXHIBITS: 

1. Exhibit 1: ejahar 

2. Exhibit(1): signature of PW1 
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