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      HIGH COURT FORM NO. (J) 2 

 

          HEADING OF JUDGMENT IN ORIGINAL SUIT 

District: Bongaigaon     

 

IN THE COURT OF MUNSIFF, BONGAIGAON 

 

Present: - Uttam Chetri 

Wednesday, the 27th day of April, 2016 

 

                      Money Suit No. 11/2013 

 

Smt. Jhuma Bhatacharjee, 

Wife of Late Ratan Bhattacharjee, 

Resident of Natunpara, Near Ambedkar Hall, 

P.O. Bongaigaon, P.S. and District: Bongaigaon, Assam 

                ....................... Plaintiff 

              Versus 

 

Sri Dulal Paul,  

Son of Late Jatindra Mohan Paul,  

Resident of Natunpara, Near Shiv Mandir,  

Bhakharapara, P.O, P.S and District: Bongaigaon, Assam  

………………..Defendant 

 

This suit coming on for final hearing on 29.03.16, in the presence of 

 

Advocate for the plaintiff:     Sri Ratan Debnath and Sri Debojit Dey          
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Advocate for the defendant:  Sri Kunal Sarkar   

 

and having stood for consideration to this 27th day of April, 2016, the 

Court delivers the following judgment :- 

 

J U D G M E N T 

 

1. This is a suit for recovery of a sum of Rs 1, 16,000/- (Rupees one 

lakh sixteen thousand) only from the defendant.  

 

PLAINTIFF’S PLEA    

 

2. The fact of the case as pleaded by the plaintiff is that the defendant 

approached the plaintiff seeking financial assistance of a sum of Rs 

1,16,000/- (Rupees one lakh sixteen thousand) only on 26.06.2012 and, 

accordingly, the plaintiff provided the same to the defendant on execution 

of an agreement dated 26.06.2012 at Bongaigaon in presence of 2 (two) 

witnesses namely Aruna Devi and Sulekha Acharjee wherein the defendant 

acknowledged the receipt of the aforesaid amount; that as per the terms 

and conditions agreed upon and inked in the aforesaid agreement, the 

defendant was to repay the aforesaid amount at the earliest as per his 

convenience but due to untimely illness of the husband of the plaintiff, she 

approached the defendant on 10.02.2013 requesting him to pay the 

aforesaid amount and, accordingly, the defendant promised to pay the 

aforesaid amount within a period of 1 (one) month from 10.02.2013; that 

on expiry of the period of 1 (one) month, the plaintiff again approached the 

defendant requesting him to return the aforesaid money, but the defendant 

did not bother to pay the same; that on 24.03.2013, the plaintiff again 

requested the defendant to return the aforesaid money but the defendant 

refused to return the same and threatened the plaintiff with dire 
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consequences if she ever asks money from him; that having no other 

alternative the plaintiff served a legal notice to the defendant on 

12.08.2013 asking him to repay the aforesaid money along with interest @ 

18 % per annum w.e.f 26.06.2012 within 15 days from the receipt of the 

notice, and the notice was duly received by Popy Paul, daughter of the 

defendant on behalf of the later; that in spite of receipt of the notice, the 

defendant has not taken any initiative to repay the same. The plaintiff, 

therefore, prays for the following reliefs: 

 

a) Decreeing the suit  declaring that the defendant is liable to 

pay Rs 1,16,000/- (Rupees one lakh sixteen thousand) only to 

the plaintiff; 

b) Decreeing the suit for interest @ 18% over the decretal 

amount with effect from 26.06.2012 till recovery of the decretal 

amount;  

c) Cost of the suit, and; 

d) Any other relief/s that this Court may deem fit and proper. 

 

DEFENDANT’S PLEA 

 

3. The defendant contested the suit by filing his written statement. 

In his written statement, the defendant pleads that the plaintiff has no 

locus standi to file the present suit as the defendant had taken an amount 

of Rs 50,000/- (Rupees fifty thousand) only from one Mohila Samitee of 

which the plaintiff is a member and not from the plaintiff as alleged; that 

the defendant has not taken an amount of Rs 1,16,000/- (Rupees one lakh 

sixteen thousand) only from the plaintiff as alleged; that the defendant 

executed Agreement dated 26.06.2012 (Exhibit 1) mentioning the loan 

amount as 1,16,000/- (Rupees one lakh sixteen thousand) only although he 

had not taken the same from the plaintiff as the plaintiff had requested him 
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do so as she intended to take financial help for the treatment of her ailing 

husband by showing Exhibit 1; that out of the amount of Rs 50,000/- 

(Rupees fifty thousand) only taken by the defendant from the Mahila 

Samitee, he has already returned Rs 32,000/- (Rupees thirty two thousand) 

only and intends to return the balance amount of Rs 18000/- (Rupees 

eighteen thousand) only as quickly as possible. The defendant, therefore, 

prays for dismissing the suit with costs. 

 

4.  After going through the pleadings of the parties, their 

documents on record and after hearing the submissions of the learned 

counsels appearing for both the parties, the following issues were framed 

by my learned predecessor. 

 

ISSUES 

1. Whether there is cause of action for the suit? 

2. Whether the suit is maintainable in its present form? 

3. Whether the suit is barred in view of the provisions of 

Assam Money Lending Act? 

4. Whether the defendant took an amount of Rs 1, 16,000/- 

(Rupees one lakh and sixteen thousand) only from the plaintiff 

by executing an agreement dated 26.06.2012? 

5. Whether the plaintiff is entitled to the relief as prayed for? 

6. To what other relief/reliefs the plaintiff is entitled to?  

 

 

5.  The plaintiff has adduced evidence of herself as PW1 and 

Anita Chakravarty as PW2. The defendant, on the other hand, has adduced 

evidence of himself as DW1.  
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DISCUSSION, DECISION AND THE REASONS THERE OF 

 

6. After conclusion of the evidence stage, I have heard the 

arguments of Sri Ratan Debnath, the learned counsel appearing for the 

plaintiff and Sri Kunal Sarkar, the learned counsel appearing for the 

defendant. The rival contentions have duly been considered and will be 

discussed at appropriate stage. 

 

ISSUE NO.-1 Whether there is any cause of action for the suit? 

   

7. The plaintiff has filed the present suit for recovery of a sum of Rs 

1, 16,000/- (Rupees one lakh seventeen thousand) only from the 

defendant. The plaintiff alleges that she had provided the aforesaid sum 

to the defendant on execution of an agreement dated 26.06.2012 at 

Bongaigaon in presence of 2 (two) witnesses namely Aruna Devi and 

Sulekha Acharjee but the defendant has not returned the same in spite of 

repeated requests from the plaintiff.  

 

8. The defendant, on the other hand, pleads that that the plaintiff 

has no locus standi to file the present suit as the defendant had taken an 

amount of Rs 50,000/- (Rupees fifty thousand) only from one Mohila 

Samitee of which the plaintiff is a member and not from the plaintiff as 

alleged. The defendant also pleads that the defendant executed 

Agreement dated 26.06.2012 (Exhibit1) mentioning the loan amount as 

1,16,000/- (Rupees one lakh sixteen thousand) only although he had not 

taken the same from the plaintiff as the plaintiff had requested him do so 

as she intended to take financial help for the treatment of her ailing 

husband showing Exhibit 1; that out of the amount of Rs 50,000/- 

(Rupees fifty thousand) only taken by the defendant from the ‘Mahila 

Samitee’, he has already returned Rs 32,000/-(Rupees thirty thousand) 
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only and intends to return the balance amount of Rs 18,000/- (Rupees 

eighteen thousand) only as quickly as possible. Cause of action is a 

bundle of material fact which the plaintiff must allege and prove in order 

to succeed in his case.  Thus the rival claims and contentions of both the 

parties disclose that there is a cause of action for filing the present suit by 

the plaintiff. The infraction of the alleged right of the plaintiff by the 

defendant has given rise to the cause of action. Issue No. 1 is decided in 

affirmative in favour of the plaintiff. 

 

9. DECISION: There is cause of action for the suit. 

 

ISSUE NO. 2: Whether the suit is maintainable in its present form? 

 

10. The defendant has pleaded that the plaintiff has no locus standi to 

file the present suit as the defendant had taken an amount of Rs 50,000/- 

(Rupees fifty thousand) only from one ‘Mohila Samitee’ of which the 

plaintiff is a member and not from the plaintiff as alleged. Although the 

plaintiff has pleaded in her plaint and examination in chief that she has 

provided financial assistance of a sum of Rs 1, 16,000/- (Rupees one lakh 

sixteen thousand) only on 26.06.2012 to the defendant, but the former has 

admitted in her cross examination that the defendant took an amount of Rs 

1, 16,000/- (Rupees one lakh sixteen thousand) only from the ‘Mohila 

Samiti’ as loan.  

 

11. The plaintiff has further admitted in her cross examination that 

Natunpara Mahila Samiti has not authorised her to pursue this suit. Thus 

the defendant having taken loan from the ‘Mohila Samiti’ and not from the 

plaintiff as alleged, and Natunpara Mahila Samiti having not authorised the 

plaintiff to pursue the present suit, I am of the considered view that the 

plaintiff has no locus standi to file the present suit and, accordingly, the 
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present suit is not maintainable. Issue no. 2 is decided in negative in favour 

of the defendant. 

 

12. DECISION: The suit is not maintainable in its present form. 

 

 

ISSUE NO. 3: Whether the suit is barred in view of the provisions of 

Assam Money Lending Act? 

 

13.  The learned counsel for the defendant during the course of the 

argument submits that the present suit is bad as it is hit by Section 7 D of 

the Assam Money Lenders Act, 1934. 

 

14. Section 7 D Assam Money Lenders Act, 1934 provides that ‘no 

suit for the recovery of the loan advanced by a money lender shall 

proceed in a Civil Court until the Court is satisfied that he holds a 

valid registration certificate or that he is not required to have a 

registration certificate by reason of the fact that he does not carry 

on the business of money lending’. Furthur Section 2(1) of the 

aforesaid Act provides that ‘Money Lender’ means ‘a person who in the 

regular course of the business, advances a loan as defined in this 

Act and shall include, subject to the provisions of Section 6, the 

legal representatives and successors in interest whether by 

inheritance, assignment or otherwise of the person who advanced 

the loan and money-lending shall be construed accordingly’. 

 

15. In Makhan Lal Dev v Barua Bhar (1984) 2 GLR 119-120 , 

the Hon’ble Gauhati High Court held as follows: 

 

‘The provisions of the Act applies in case of person 

whose business is money lending. It does not apply to a 



                              MONEY SUIT NO. 11/2013 
                           JHUMA BHATTACHARJEE VS DULAL PAUL 

Page 8 of 13 
 

case when a person advances a loan on other 

consideration and not on business consideration. The 

mere fact that in a short span of time a person has 

advanced loans to different persons would not per se 

make such a person a money lender. It is his intention 

in advancing the loan and his dealings manifested by 

such transactions which make him a money lender’.   

 

16. In Dimbeshwar Barooah v Rashik Chandra Hazarika, AIR 

1974 Gauhati 62, 64, 65 the Hon’ble Gauhati High Court held as follows: 

   

‘Money-lender is a person who carries on money lending 

as a business. A person who gives casual loan to a 

casual borrower is not a moneylender within the 

definition. A casual money lender is not required to 

furnish accounts as required U/s 7(3) of the Act and a 

suit by such a person for recovery of his amount cannot 

be hit by Section 7(3) for non-submission of accounts’. 

 

17. In the present suit, as the defendant has asserted that the plaintiff 

is a money lender as per Section 2 (1) of the Assam Money Lenders Act, 

1934, and the present suit is not maintainable as the plaintiff has not 

furnished valid registration certificate as mandated by Section 7 D of the 

Assam Money Lenders Act, 1934, it is incumbent upon the defendant to 

prove the same. The defendant has not, however, substantiated his 

assertion with any cogent evidence as to the fact that the plaintiff pursues 

money lending as a business, and advances loan to different persons on 

business considerations.  
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18. Mere providing financial assistance to a person does not ipso facto 

makes the lender a ‘money lender’ within the provisions of Section 2(1) of 

the Assam Money Lenders Act, 1934 unless it is proved with cogent 

evidence that the lender advances money for business consideration or 

provides loan in regular course of his business. Thus the defendant having 

not substantiated his claim regarding the plaintiff being a money lender, 

and the present suit being non-maintainable due to non furnishing of valid 

registration certificate as mandated by Section 7 D of the Assam Money 

Lenders Act, 1934, it is highly probable that plaintiff is not a regular money 

lender carrying on business of money lending, and the suit is not barred 

due to non-furnishing of valid registration certificate as mandated by 

Section 7 D of the Assam Money Lenders Act, 1934 . Issue No. 3 is 

accordingly decided in negative in favour of the plaintiff. 

 

19.  DECISION: The suit is not barred in view of the provisions of 

Assam Money Lending Act. 

 

ISSUE NO. 4: Whether the defendant took an amount of Rs 1, 16,000/- 

(Rupees one lakh and sixteen thousand) only from the plaintiff by 

executing an agreement dated 26.06.2012? 

 

20.  The plaintiff has pleaded that the defendant approached the 

plaintiff seeking financial assistance of a sum of Rs 1, 16,000/- (Rupees 

one lakh sixteen thousand) only on 26.06.2012 and, accordingly, the 

plaintiff provided the same to the defendant on execution of an 

agreement dated 26.06.2012 (Exhibit 1) at Bongaigaon in presence of 2 

(two) witnesses namely Aruna Devi and Sulekha Acharjee wherein the 

defendant acknowledged the receipt of the aforesaid amount. To 

substantiate her claim the plaintiff has exhibited original copy of the Deed 

of Agreement dated 26.06.2012.  
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21. Section 61 of the Indian Evidence Act provides that contents of 

documents may be proved either by primary or secondary evidence by 

examining the witness to prove the document and their contents, unless 

the same are admitted. Mere proof of handwriting would not amount to 

proof of the contents or facts stated, if the truth thereof is in issue. Truth 

of contents has to be proved by examining persons who can vouchsafe 

the truth.  

 

22. In the present suit, the plaintiff has exhibited original copy of the 

Deed of Agreement dated 26.06.2012 as (Exhibit 1) to substantiate her 

claim. Although he defendant has admitted his signature in the Deed of 

Agreement, but he has denied the contents thereof stating that has not 

taken an amount if Rs 1,16,000/- (Rupees one lakh sixteen thousand) 

only from the plaintiff as alleged, and had executed Agreement dated 

26.06.2012 (Exhibit 1) mentioning that he has taken a sum of Rs 

1,16,000/- (Rupees one lakh sixteen thousand) only as loan without 

taking the same from the plaintiff as the plaintiff had requested him do so 

as she intended to take financial help for the treatment of her ailing 

husband showing Exhibit 1. As the defendant is denying the contents of 

Exhibit 1, it is incumbent upon the plaintiff to prove the contents of 

Exhibit 1 by examining persons who can vouchsafe the truth of the 

contents thereof. PW1 i.e., the plaintiff herself has stated in her cross 

examination that ‘I have mentioned in paragraph 4 of my plaint 

and evidence in affidavit that Ruma Devi and Sulekha Acharya 

were present on 26.06.12 during the taking of loan but I have 

not brought the aforesaid two persons as witnesses in my suit.’  

 

23. Thus the plaintiff having not proved the execution and contents 

of Exhibit 1 by examining attesting witnesses namely Ruma Devi and 
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Sulekha Acharya, it is highly probable that the defendant has not taken an 

amount of Rs 1,16,000/-(Rupees one lakh sixteen thousand) from the 

plaintiff as alleged and the defendant executed Agreement dated 

26.06.2012 (Exhibit 1) mentioning the loan amount as 1,16,000/-(Rupees 

one lakh sixteen thousand) only as the plaintiff had requested him do so 

as she intended to take financial help for the treatment of her ailing 

husband showing Exhibit 1. Moreover, the admission of the plaintiff in her 

cross examination as to the fact that the defendant took an amount of Rs 

1, 16,000/- (Rupees one lakh sixteen thousand) only from the ‘Mohila 

Samiti’ lends credence to the assertion of the defendant as to the fact 

that the later has not taken any money as loan from the plaintiff as 

alleged. Issue No. 4 is, accordingly, decided in negative in favour of the 

defendant. 

 

24. DECISION: The defendant has not taken an amount of Rs 1, 

16,000/- (Rupees one lakh and sixteen thousand) only from the plaintiff 

by executing an agreement dated 26.06.2012.  

 

ISSUE NO. 5 AND 6: Whether the plaintiff is entitled to the decree 

as prayed for? /To what other relief the plaintiff is entitled to? 

 

25. Issue No. 5 and 6 are decided together for sake of convenience. 

From the above discussions and decisions on issues, it is found that, the 

plaintiff has not succeeded in proving her case. Moreover, the suit is not 

maintainable as the plaintiff has no locus standi to file the present suit. As 

such, the plaintiff is not entitled to the decree as prayed for or any other 

relief or reliefs. The aforesaid issues are decided accordingly. 

 

26. DECISION: The plaintiff is not entitled to the decree as prayed 

for or any other relief or reliefs. 
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ORDER 

 

From the above discussions and decisions on issues, it is found that, the 

plaintiff has not succeeded in proving her case and is not entitled to the 

decree as prayed for or any other relief or reliefs. Moreover, the suit is not 

maintainable as the plaintiff has no locus standi to file the present suit. 

 

In the light of the above findings, the suit is dismissed on contest with cost. 

 

Prepare decree accordingly within fifteen days. 

 

The operative part of the judgment is pronounced in the open court. 

 

This judgment is pronounced in the open Court, which is given under my   

hand and seal of the Court, on this 27th day of April, 2016. 

 

 

 

 

 

 

 

 

(Uttam Chetri) 

Munsiff, Bongaigaon 
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A P P E N D I X     

 

A. Plaintiff's exhibits : 

       
Exhibit 1-          Original Deed of Agreement dated 

26.06.2012 
 
Exhibit 2-  Copy of the legal notice dated 

12.08.2013 
 
Exhibit 3- Original Postal Registration  
 
Exhibit 4- Acknowledgment due card 

 
 
 

B. Defendant’s Exhibits:  
 

None 
 

 
 

C.  Plaintiff's witnesses: 
  

PW1:   Jhuma Bhattacharjee 
PW2:  Anita Chakravarty 

 
 

 
D. Defendant's witnesses : 
 

DW1:  Dulal Paul 
 

 
 
 
 
 
(Uttam Chetri) 

Munsiff, Bongaigaon 
    


