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 IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, 

BONGAIGAON 

 

PRESENT: SYEDA FARIDA AFZAL ZINNAT 

 

 CASE NO: MISC. 05/2013 

 JAHANARA KHATUN   FIRST PARTY 

VERSUS 

NAZIR KHAN          SECOND PARTY 

 

 

U/S 125 of the Code of Criminal Procedure 

 

FOR THE FIRST PARTY: MR. H.DAS, LEARNED ADVOCATE 

 

FOR THE SECOND PARTY: MR.P. BAIDYA, LEARNED ADVOCATE 

 

EVIDENCE RECORDED ON: 5/12/2013, 27/12/2013, 27/1/2014 

 

ARGUMENTS HEARD ON: 18/2/2014, 28/2/2014 

 

JUDGMENT DELIVERED ON: 15/3/2014 

 

JUDGMENT 

 

1. This proceeding has arisen out of a petition filed 

by the first party under section 125 of the Code of 

Criminal Procedure claiming maintenance allowance @ 

Rs. 5,000/- per month from the second party. 
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2. The case of the first party in brief is that she is 

the legally married wife of the second party. That, 

her marriage was solemnized according to Muslim 

Shariat and that she started her conjugal life with 

her husband after her marriage. After a month of 

the marriage the second party demanded an amount of 

Rs. 50,000 and on her failure to bring money the 

second party and his parents started to torture her 

physically and mentally. That, when the first party 

could not tolerate the torture inflicted on her she 

informed her parents and several village meetings 

were held from time to time to settle the matter 

but the settlement did not last and finally on 

25/11/2012 the second party assaulted the first 

party mercilessly and drove her out of her 

matrimonial home after snatching away her ornaments 

and since then the first party is staying at her 

parents’ house and the second party neither 

enquired about her nor provided any maintenance to 

her. It is the case of the first party that she 

received a notice from the Hon’ble Court of 

Munsiff, Bongaigaon on 4/12/2013 in connection with 

a suit for restitution of conjugal right being T.S 

(M) 44/12. That, the first party has no source of 

income, whereas, the second party earns Rs. 

15,000/- per month. Hence, this case for 

maintenance.  

 

3. The second party contested the case by filing 

written statement denying all the allegations made 

in the petition. It is submitted by the second 

party that the first party left her matrimonial 

home on her own without any reason on 30/11/2012. 

That, on various dates the second party went to 

bring back the first party but she refused to come 

back. That on 12/12/2012 also the second party went 
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to bring the first party back along with Punjab 

Khan, Rahima Bewa and Jahanuddin but the first 

party refused and so she is not entitled to get any 

maintenance. Hence prayed for dismissal of the 

case. 

 

4. Upon perusal of the pleadings the following points 

are taken up for consideration: 

 

1) Whether the first party has got any just and 

reasonable ground for living separately from the 

second party? 

2) Whether the second party having sufficient means 

neglected or refused to maintain the first party? 

3) Whether the second party has got the ability to 

give maintenance to the first party? 

4) Whether the first party is entitled to get the 

maintenance as prayed for? 

5. In support of her case the both the parties adduced 

the evidences of two witnesses each. I have gone 

through the arguments put forward by the learned 

counsels of both sides and gone through the 

Evidence on Record. 

 

6. DISCUSSION ON EVIDENCE, DECISION AND REASONS 

THEREOF: 

 

 

POINT NO.1: 

 

7. PW1 Jahanara Begum stated that she got married to 

the second party about a year ago and that she 

returned to her parents’ house in the winter of 

last year because of her husband’s torture. She 

stated that her husband assaulted her and 

threatened to stab her with dao without any reason. 
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During cross examination the first party admitted 

that at first she stayed in the joint family of her 

husband but after a month of her marriage she and 

her husband separated from the joint family. She 

admitted that when her husband went out to work she 

used to go to her parents’ house with the 

permission of her father-in-law. The day she left 

her husband’s house her mother and brother-in-law 

came and took her saying that her sister was sick 

and that at that time her husband was at work. She 

further stated during her cross examination that 

the Gaonburha (Village Headman) came and allowed 

her to visit her parents’ house for four days. She 

admitted that she filed this case just after coming 

to her parents’ house. She denied that her husband 

went to bring her with Punjab Khan, Rahima Begum 

and Jahanuddin. She stated that she does not want 

to go back to her husband and start a family. She 

also admitted that her husband drives a tractor on 

daily wages basis and he has to look after his 

parents. 

8. PW2 Dilshad Ali, father of the first party 

supported the evidence of the PW1. He stated that 

his daughter lived together with her husband for 

about 6 or 7 months after marriage. According to 

him after about a month of the marriage conflicts 

started between his daughter and the family members 

of her husband. When his daughter told him that her 

in laws demanded Rs. 50, 000/- from her he refused 

to give the money and since then her husband 

started inflicting tortures on her and used abusive 

words. Thereafter his wife and eldest son-in-law 

brought his daughter home. 

9. DW1 stated that his wife frequented her parents’ 

home after marriage. According to him after about a 

month of his marriage his father built a separate 
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house for him and his wife and one month after 

staying in the new house the first party went to 

her mother’s house. He stated that he went to bring 

her back three times with the headman and his uncle 

but she did not return. According to him the first 

party stayed with him for about 8 months while 

frequently visiting her parents. The first party 

finally left home in his absence. 

10. During cross examination DW1 stated that before 

marrying the first party he married another girl 

named Mafija from Kawaitari but she left him. He 

stated that he does not remember whether he told 

about his first marriage with Mafija to the first 

party and her family at the time of marriage. He 

admitted that he obtained anticipatory bail from 

Hon’ble Gauhati High Court in connection with the 

case filed by the first party against him under 

section 498-A IPC. 

11. DW2 Jogyeswar Basumatary is the Gaonburha 

(village headman) who is a neighbour of the second 

party. He stated that the first party visited her 

mother’s house frequently after marriage. He stated 

that in December 2012 the mother and brother-in-law 

of the first party went to take her home but Nazir 

Khan i.e. the second party and his father did not 

allow her to go as she had the habit of staying 

over at her mother’s house for many days at a 

stretch. On hearing commotion he went and allowed 

the first party to go to her mother’s house for 4 

days at his own responsibility. He stated that the 

first party told that she would return but she did 

not. He also stated that the second party went to 

bring her back three times on different occasions 

but she did not return. 

12. During cross examination DW2 stated that there 

are 2 or 3 bigha land between his house and the 
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house of the second party and he does not stay home 

at all times to observe what treatment is meted out 

to the first party by the second party. He admitted 

during his cross examination that the first party 

told him about second party’s unfounded doubts 

about her having affair with someone else. She told 

him that she did not have any affair with anyone. 

DW2 admitted that he did not observe any bad 

behaviour on the part of the first party during her 

stay at the house of the second party. DW2 also 

stated that before marrying the first party, the 

second party married another girl who did not stay 

even for a week. 

13. From the discussion on evidence it is found 

that the evidence of the first party and her 

witness do not support plea of the first party in 

the petition under section 125 of the Code of 

Criminal Procedure that she was driven out of her 

matrimonial house on 25/11/2012 by her husband 

after beating her mercilessly and snatching her 

ornaments. Rather, the first party and her witness 

admitted that the first party finally left her 

matrimonial home in absence of her husband with her 

mother and brother-in-law. 

14. During evidence it came out that the first 

party had lodged a case against the second party 

alleging torture under section 498-A of the Indian 

Penal Code in which the second party obtained 

anticipatory bail from the Hon’ble Gauhati High 

Court. But the first party could not substantiate 

the plea of torture inflicted on her b way of just 

and cogent evidence.  

15. Moreover the learned counsel of the first party 

tried to agitate the matter of the prior marriage 

of the second party to one girl named Mafija with 

whom his marriage did not last. The first marriage 
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of the second party has no bearing on the present 

situation because the first party herself did not 

raise any objection in her petition or in her 

evidence. 

16. The allegation of the first party, that she was 

beaten up mercilessly by her husband on 25/11/2012 

and driven out from her matrimonial home, cannot be 

believed in view of the admissions of the first 

party and her witness who happens to be her father. 

In such a situation it cannot be said that the 

first party had any reasonable and justifiable 

ground to leave her matrimonial home. So it is held 

that the first party has no just and reasonable 

ground for living separately from the second party. 

Accordingly this point is decided against the first 

party. 

 

 

 POINT NO.2: 

 

17. According to the first party (PW1) since she 

left the house of the second party he neither 

enquired about her nor provided her any 

maintenance. Her evidence is fully supported by 

PW2. According to the PW1 the second party works as 

a driver of another man’s tractor and earns about 

Rs. 5,000/- per month. The second party admitted 

that he earns nearly Rs. 5,000/- per month but 

denied that he refused to maintain his wife. 

According to the second party he tried to bring the 

first party back several times with Rahima Bewa, 

Punjab Khan and Jahanuddin but she did not return. 

The first party stated that her husband never went 

to bring her back. In this connection it would be 

worthwhile to mention the plea of the second party 

that he instituted a Title Suit praying for 
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declaration and restitution of conjugal rights in 

the Court of Munsiff which was heard ex-parte as 

the first party did not appear despite receiving 

summons. The first party stated in her petition 

that she received a notice from the Hon’ble Court 

of Munsiff, Bongaigaon on 4/12/2013 in connection 

with a suit for restitution of conjugal right being 

T.S (M) 44/12. This indicates that the second party 

attempted to bring back the first party. Therefore, 

I am not inclined to believe that the second party 

did not try to bring back his wife. This means that 

the second party did not neglect to maintain the 

first party. This point is decided against of the 

first party. 

 

 POINT NO. 3: 

 

 The first party admittedly has no income of her 

own. The second party is an able bodied person and 

is of sound health. He is providing for his 

parents. Hence he has the ability to maintain his 

first wife. This point is also decided in favour of 

the first party. 

 

 POINT NO. 4: 

 

18. In view of the discussions and decisions made 

hereinbefore it is seen that the first party has no 

just and reasonable ground to live separately from 

her husband. It is also found that the second party 

made his best efforts to bring back his wife but 

she refused to come back without any reason. 

Therefore, it is held that the first party is not 

entitled to get maintenance from the second party.  
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Order 

In the result, maintenance allowance is refused to the 

first party. 

This petition is disposed off accordingly. 

Given under the hand and seal of this court on this the 

15th day of March, 2014. 

 

     Syeda Farida Afzal Zinnat, AJS 

      J.M (1
st
 CLASS) BONGAIGAON 
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