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HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

District: Bongaigaon 

 

IN THE ORIGINAL COURT OF THE MUNSIFF BONGAIGAON 

 

Present: - Syeda Farida Afzal Zinnat, AJS 

 

Dated: - 18th day of April, 2014 

 

TITLE SUIT (D) 84 / 2013 

 

Msst. Asmia Begum................................….Plaintiff  

 

Versus 

 

 Md. Delowar Hussain @ Raja..............Defendant 

 

 

 

This suit/ case coming on for final hearing on 27th day of March 2014, in the presence of: 

 

Mr. K. Raza, Mr. J. Ali, Advocates for the plaintiff 

 

And none for the defendant 

 

 

And having stood for consideration to this day, the court delivered the following judgment. 

 

 

JUDGEMENT 
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This is a suit for a decree of divorce under section 2(viii) of the Dissolution of Muslim 

Marriage Act, 1939. 

1. Plaintiff’s case in brief is that she got married to the defendant as per Islamic Shariat 

Law on 27th September, 1997 and out of their wedlock a female child was born who 

is now aged about 14 years old. That after the marriage the defendant tortured the 

plaintiff both mentally and physically and did not let the plaintiff communicate with 

her family members. That, the defendant demanded dowry from the plaintiff and the 

parents of the plaintiff sold their land and paid him Rs. 2,00,000/-. 

2. That, about five years ago the plaintiff and the defendant shifted to Nazirajan at 

Nagaon Town as tenant of Abdul Basar Choudhury. The defendant, who is an 

alcoholic, started to quarrel with the plaintiff frequently and falsely accused the 

plaintiff of adultery with the land lord and chased her out of the tenanted house on 

7th May, 2013. The defendant filed a case of adultery at Nagaon Sadar Police Station 

which was registered as Nagaon Sadar P.S Case No. 682/13. In the said case police 

submitted Final Report on the basis of no objection filed in the form of affidavit 

dated 22/7/2013 by the defendant/informant Md. Delowar Hussain wherein it was 

specifically mentioned that the case was filed due to some misunderstanding. On the 

basis of the said no objection the Learned C.J.M, Nagaon accepted the F.R submitted 

in the case vide order dated 26/2/2014. 

3. It is the case of the plaintiff that the filing of the above case and its subsequent 

withdrawal has caused severe setback and mental agony to the plaintiff and the false 

charges of adultery and extra marital relation has made her life impossible and she is 

not mentally and physically prepared to stay with the respondent under the same 

roof again. 

4. After filing the instant case the defendant approached the plaintiff and assured that 

he would quit alcohol and accordingly the plaintiff went to Nagaon to perform her 

conjugal life with the defendant but the defendant started to torture the plaintiff 

again and drove her out of from the tenanted house on the 9th day of July, 2013 and 

the plaintiff took shelter at the house of her parents. 

5. It is the case of the plaintiff that because of the cruelty of the defendant and the 

false charges there is reasonable apprehension in the mind of the plaintiff that it 

would be harmful and injurious to live with the defendant as husband and wife. 
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6. That, after receiving the summons in the instant case, the defendant filed a suit for 

restitution of conjugal rights before the Court of Learned Munsiff No. 2, Nagaon. The 

plaintiff claims that the plaint of T.S. (R) 149/2013 is self-explanatory for establishing 

a strong ground for grant of a decree of divorce in favour of the plaintiff. Thus, the 

plaintiff prayed for a decree of divorce in her favour. 

7. The defendant contested the suit by filing written statement. The defendant 

admitted the fact of marriage and birth of a female child but denied the allegation of 

demand of dowry and stated that he has been earning his livelihood through his 

business in a good manner and he used to maintain the plaintiff and the child up to 

their satisfaction.  

8. The defendant stated in his written statement that the plaintiff started to neglect her 

household works and her daughter since the middle part of 2013. Initially the 

defendant did not consider the behaviour of the plaintiff seriously but gradually the 

plaintiff started neglecting her matrimonial obligations. That, the defendant found 

that the landlord Mr. Abu Basar Choudhury was maintaining extra marital relation 

with the plaintiff and this was the cause of her changed behaviour towards the 

defendant and her daughter. That, whenever the defendant asked the plaintiff to 

become more careful in discharging her matrimonial obligations the plaintiff used to 

threaten the defendant to implicate him in case under section 498-A IPC.  

9. The defendant further stated that during their stay at the rented house of Abu Basar 

Choudhury, the plaintiff maintained extra marital relation with the landlord and the 

landlord managed to entice the plaintiff and usurped the money of the defendant. 

The defendant admitted filing the case at Nagaon Police Station and his subsequent 

filing of no objection petition as stated in the plaint.  

10. The defendant stated that in the early part of July, 2013 the mother of the plaintiff 

Syeda Sofia Begum came from came to the house of the defendant and after hearing 

all the facts she proposed to take the plaintiff to Bongaigaon for a change to which 

the defendant agreed because of his hope of leading conjugal life with the plaintiff 

and for the welfare of his minor daughter. Accordingly on 9/7/2013 the plaintiff left 

for Bongaigaon with her mother leaving the minor daughter in the custody of the 

defendant. After about 10/15 days the defendant requested the plaintiff to return 

back but she did not show any interest. On 5/8/2013 the defendant came to 

Bongaigaon to take the plaintiff back but she refused to return. Therefore, finding no 
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other alternative, the defendant filed a suit for restitution of conjugal rights in the 

Court of Munsiff No. 2, Nagaon on 1/11/2013 which is still pending.  

11. It is the prayer of the defendant that the plaintiff withdrew herself from the society 

of the defendant and heartlessly deserted the minor daughter without any valid 

reason and thus prayed for dismissing the suit. 

 

12. Upon the pleadings of the parties my learned predecessor in office framed the 

following issues in this suit- 

 

1) Whether there is cause of action for the suit? 

2) Whether the relationship between the plaintiff and the defendant has 

deteriorated beyond repair? 

3) Whether the marriage between the parties is liable to be dismissed? 

4) Whether the plaintiff is entitled to get the decree as prayed for? 

 

13. Besides adducing evidence in affidavit the plaintiff exhibited documentary evidence 

but the defendant neither cross examined the plaintiff nor adduced any evidence in 

support of his case. My findings on the issues are as follows: 

 

Discussion on evidence, decision and reasons thereof 

 

 Issue No. 2: Whether the relationship between the plaintiff and the 

defendant has deteriorated beyond repair? 

 

 

14. The plaintiff has stated in her evidence in chief on affidavit that the defendant 

demanded dowry from her and her parents had to sell their land and gave Rs. 2, 

00,000/- to the defendant filed. She also stated in her evidence in chief that the 

defendant filed a case against her alleging extra marital affair and adultery with the 

landlord Abu Basar Choudhury which is also admitted by the defendant in his written 

statement. It is also an admitted position that the defendant filed a no objection 

petition in the form of an affidavit stating that he filed the case against the plaintiff 

out of misunderstanding and the Learned C.J.M, Nagaon accepted the F.R. filed by 

Nagaon Police on the basis of the no objection petition. This implies that the 
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defendant filed the case against the plaintiff without any reason. The plaintiff stated 

in her plaint as well as in her affidavit that because of the case filed by the defendant 

against her she has undergone mental agony and she apprehends that it would be 

injurious to her to live together with the defendant as husband and wife. Although 

the defendant contested the suit and alleged that it is the plaintiff who deserted the 

defendant and the minor daughter but the defendant did not make any attempt to 

cross examine the plaintiff as a result of which the evidence of the plaintiff remains 

unchallenged.  

15. I have perused the certified copies of the F.I.R and Ejahar of G.R. Case No. 1499/13, 

certified copy of order passed in Nagaon P.S. Case No. 68/2013, certified copy of 

F.R. submitted in Nagaon P.S Case No. 68/2013 and the plaint of T.S (R) 149/13. 

These documents are proof to the fact that the defendant has made false 

accusations against the plaintiff of having extra marital affair with another man. The 

plaintiff has suffered mental agony because of the false accusations of the 

defendant. Therefore, in my considered opinion the relationship between the plaintiff 

and the defendant has deteriorated beyond repair. This issue is decided in the 

affirmative.  

 

Issue No. 3: Whether the marriage between the parties is liable to be 

dismissed? 

Issue No. 4: Whether the plaintiff is entitled to get the decree as prayed 

for? 

 

16. These two issues are taken up for consideration together as they are inter-related. 

As discussed above the defendant has caused the plaintiff to suffer mentally. The 

behaviour of the defendant amounts to mental cruelty. Section 2 of the Dissolution 

of Muslim Marriage Act, 1939 states that a woman married under Muslim Law shall 

be entitled to obtain a decree for the dissolution of her marriage on any one or more 

of the grounds mentioned in subsections (i) to (ix). Section (viii) clearly states that if 

the husband treats her with cruelty i.e. habitually assaults her or makes her life 

miserable by cruelty of conduct even if such conduct does not amount to physical ill- 

treatment; the wife is entitled to a decree of dissolution of marriage.  
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17. From the discussions made in issue No. 2 it is seen that the conduct of the defendant 

does amount to mental cruelty. The plaintiff has adduced evidence in support of her 

husband’s ill treatment and the defendant has not cross examined the plaintiff. 

Hence, the plaintiff has been able to prove on the basis of pre ponderance of 

probability that the defendant has made her life miserable by making false and 

baseless accusations against her. Hence, in my considered opinion, the plaintiff is 

entitled to get the decree as prayed for and the marriage between the parties is 

liable to be set aside as there is no scope of revival of the same. 

 

These two issues are decided in the affirmative. 

 

Issue No. 4: Whether there is cause of action for the suit? 

 

 

18. Cause of action is a bundle of facts which taken with the law applicable to them 

gives the plaintiff a right to relief against the defendant. It consists of every fact 

which is necessary to be proved to entitle the plaintiff to a decree. Here the plaintiff 

has stated in the plaint that the defendant has treated her with cruelty and hence 

she has prayed for a decree of divorce. The plaintiff has proved the facts which she 

asserted in her plaint. Therefore in my considered opinion there is cause of action.  

Accordingly this issue is decided in the affirmative. There is cause of action for 

the suit. 

 

19.  From the discussions made above it is established that the plaintiff has been able to 

prove the case on the basis of pre ponderance of probability. Therefore the plaintiff 

is entitled to the decree as prayed for. 

Issues are decided accordingly. 
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Order    

 

The suit of the plaintiff is decreed on contest with cost. The plaintiff is entitled to a 

decree of divorce as per section 2(viii) of the Dissolution of Muslim Marriage Act, 

1939. Prepare decree accordingly within 15 days. 

Given under my hand and seal of this Court on this the 18th day of April 2015. 

 

      Syeda Farida Afzal Zinnat 

      Munsiff, Bongaigaon. 

 

APPENDIX 

Witness for the plaintiff:-  

 

1. PW1 : Msst. Asmia Begum 

 

Witness for the defendant: -  

 

Nil 

 

3. Exhibits for the plaintiff:    

 

Exhibit 1: certified copy of F.I.R and ejahar of G.R. Case No. 1499/13 (Nagaon P.S 

Case No. 682/13) 

Exhibit 2: certified copy of order dated 26/2/2014 passed in Nagaon P.S Case No. 

682/13 

Exhibit 3: certified copy of F.R. Submitted in Nagaon P.S Case No. 682/13 

Exhibit 4: Kabin Nama 

Exhibit 5: Summon and Plaint of T.S (R) 149/13 

1. Exhibits for the defendant: Nil 

 

 

 

 

 



8 
 

Typed by me 
 
Syeda Farida Afzal Zinnat 
Munsiff, Bongaigaon 

 

 

 

 

 

 

 


