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       HIGH COURT FORM NO. (J) 2 
 

HEADING OF JUDGMENT IN ORIGINAL SUIT 
District: Bongaigaon     
 

IN THE COURT OF MUNSIFF, BONGAIGAON 
 
Present: - Uttam Chetri 
Monday, the 25th day of July, 2016 
 
                      Title Suit (M) No. 9/2015 
 
Md. Amirul Islam,  
Son of Md. Khusiruddin SK,  
Resident of Village: Sreegram,  
P.S: Salkocha, District: Dhubri, Assam 
                ....................... Plaintiff 
                  -Versus- 
 
1. Musstt. Sahida Biwi, wife of Md Amirul Islam 
2. Md. Sarifuddin SK, S/O Late Samed Ali 
3. Samsun Nessa , Wife of Md Sarifuddin SK, 

All residents of Village: Nankargaon, P.S: Bongaigaon, District: 
Bongaigaon, Assam 

               ………………..Defendants 
 
This suit coming on for final hearing on 13.07.16, in the presence of 
 
Advocate for the plaintiff:     Advocate M. Rahman        
Advocate for the defendants:  Advocate P. Sarma  
 
and having stood for consideration to this 25th day of July, 2016, the 
Court delivers the following judgment :- 
 

 
J U D G M E N T 

 
1. This is a suit for restitution of conjugal rights directing the 
respondent no.1 to come to the petitioner’s home and to restore 
conjugal life with him, and from restraining the respondent no. 2 and 
3 from preventing respondent no. 1 from coming to her matrimonial 
home to exercise her conjugal rights with the petitioner. 
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PLAINTIFFS’  PLEA    
 
2. The fact of the case as pleaded by the plaintiff that 
defendant no. 1 is his wife and defendant nos. 2 and 3 are his father- 
in-law and mother-in law-respectively; that the plaintiff married the 
defendant no. 1 on 04.2.2010 as per Muslim Rites and lived together 
as husband and wife in the house of the plaintiff; that on 14.02.2011 
the defendant no. 1 went to her father’s house and has not returned 
till date; that although the plaintiff made several attempts to bring 
back defendant no. 1 to his house, yet his attempts have not bore 
any fruit; that in the meantime, one female girl child has been born 
to the defendant no. 1, and she is now aged about 3 years; that 
although the plaintiff has sent legal notice to the defendant no. 1 to 
return back to his house and to resume conjugal life with him, but 
the defendant no. 1 has not responded till date; that due to the 
absence of defendant no. 1, the plaintiff has been suffering from 
mental agony and is facing inconvenience in the management of his 
household affairs; that the defendant nos. 2 and 3 are preventing the 
defendant no. 1 from coming back to the plaintiff’s house, and from 
resuming conjugal rights with him; that having no other alternative, 
the plaintiff has filed this instant suit under Section 281 of the 
Mohameddan law for restitution of conjugal rights. The plaintiff, 
therefore, prays for the following reliefs: 
 

(i) Decree for restitution of conjugal rights directing the 
respondent no. 1 to come back to the plaintiff’s 
house and start conjugal rights with him 

(ii) Restraining the respondent no. 2 and 3 from 
preventing respondent no. 1 from coming to her 
matrimonial home and from exercising her conjugal 
rights with the plaintiff  

(iii) Any other relief/s which the plaintiff is entitled under 
law and equity. 

 
DEFENDANT’S  PLEA IN HER WRITTEN STATEMENT  

 
3. The defendant contested the suit by filing her written 
statement. Denying the contentions of the plaintiff in toto, the 
defendant in her written statement pleads that the suit is liable to be 
dismissed as the plaintiff has already performed second marriage and 
is leading a happy married life; that the defendant no. 1 left her 
matrimonial home due to the demand of dowry and constant torture 
meted out on her by the plaintiff; that the defendant no. 1 
apprehends that if she returns back to her matrimonial home she 
would have to face torture again, and her life may be endangered; 
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that the defendant no. 1 had already filed a petition under Section 
125 Criminal Procedure Code, and it has been registered as Misc Case 
No. 85/2013; that the learned Additional Chief Judicial Magistrate had 
passed an order in the aforesaid Misc Case granting an allowance of 
Rs 1500/- (Rupees fifteen hundred) only to the defendant no. 1 and 
Rs 500/- (Rupees five hundred) only to her minor child; that the 
plaintiff has not complied with the aforesaid order, and has filed this 
case against the defendant no. 1 only to avoid giving maintenance to 
the defendant no. 1 and her minor child. The defendant, therefore, 
pray for dismissing the suit with costs.  
 
4. After going through the pleadings of the parties, their 
documents on record, and after hearing the submissions of the 
learned counsels appearing for both the parties, the following issues 
have been framed: 
 

ISSUES 
(i) Whether there is cause of action for filing the suit? 
(ii) Whether the defendant no. 1 is refusing to live with 

the plaintiff without any just and reasonable 
grounds?  

(iii) Whether the defendant no. 2 and 3 are preventing 
defendant no. 1 from coming to her matrimonial 
home without any just and reasonable grounds?  

(iv) Whether the plaintiff is entitled to the decree as 
prayed for?   

 
 
5. The plaintiff has adduced evidence of himself as PW1 and 
Mozammel Haque as PW2. The defendant, on the other hand has 
adduced evidence of herself as DW1 and Md. Sarifuddin SK as DW2.   
 

DISCUSSION, DECISION AND THE REASONS THERE OF 
 
6. After conclusion of the evidence stage, I have heard the 
arguments of Advocate M. Rahman, the learned counsel appearing 
for the plaintiff and Advocate Pulak Sarma, the learned counsel 
appearing for the defendants. The rival contentions have duly been 
considered and will be discussed at appropriate stage. 
 
 
ISSUE NO. 1: Whether there is cause of action for the suit?  
 
7. The plaintiff has filed the present suit praying for directing 
the respondent no. 1 to come back to the plaintiff’s house and start 
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conjugal rights with him, and from restraining the respondent no. 2 
and 3 from preventing respondent no. 1 from coming to her 
matrimonial home, and from exercising her conjugal rights with him 
stating that on 14.02.2011 the defendant no. 1 went to her father’s 
house and has not returned since then, and although the plaintiff 
made several attempts to bring back the defendant no. 1 to his 
house, yet his attempts have not bore any fruit.  
 
8. Refuting the claim of the plaintiff, the defendant no.1 
submits that the suit is liable to be dismissed as the plaintiff has 
already performed second marriage and is leading a happy married 
life. The defendant no. 1 further submits that she had left her 
matrimonial home due to the demand of dowry and constant torture 
meted out on her by the plaintiff, and if the defendant no. 1 is made 
to return back to her matrimonial home she would have to face 
torture again and her life may be endangered. Cause of action is a 
bundle of material fact which the plaintiff must allege and prove in 
order to succeed in his case.  Thus the rival claims and contentions of 
both the parties disclose that there is a cause of action for filing the 
present suit by the plaintiff. The infraction of the alleged right of the 
plaintiff by the defendants has given rise to the cause of action. Issue 
No.1 is, accordingly, decided in affirmative in favour of the plaintiff. 
 
9. DECISION: There is cause of action for the suit.  

 

ISSUE NO.-2 Whether the defendant no. 1 is refusing to live 
with the plaintiff without any just and reasonable grounds? 
 
10. The learned counsel for the plaintiff during the course of the 
argument submits that to defeat a husband's suit for assertion of his 
conjugal rights the wife must prove cruelty on her of such a character 
as to render it unsafe for the wife to return to her husband's 
dominion, and as the defendant no. 1 has not been able to prove 
cruelty or any other reasonable grounds for refusing to live with the 
former, the defendant no. 1  should be directed to come back to the 
plaintiff’s house and start conjugal rights with him. The learned 
counsel further contends that the mere fact that the plaintiff had 
taken a second wife is no proof of cruelty as every Muslim has the 
right to take several wives up to a maximum of four and taking a 
second wife does not ipso facto entitle a Muslim wife to refuse to live 
with her husband.  
   
11. The learned counsel for the defendants, however, contends 
that the Court should not lend its assistance to the husband by 
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compelling the first wife i.e., the defendant no. 1, on pain of severe 
penalties, to live with the plaintiff even after he has taken a second 
wife and marrying a second wife even by a Muslim amounts to 
cruelty to the first wife. 

 

12. In Itwari v Asghari (AIR 1960 All 684) it was observed 
that “A marriage between Mohammedans is a civil contract 
and a suit for restitution of conjugal rights is nothing more 
than an enforcement of the right to consortium under this 
contract. The Court assists the husband by an order 
compelling the wife to return to cohabitation with the 
husband. Disobedience to the order of the Court would be 
forcible by imprisonment of the wife or attachment of her 
property, or both. But a decree, for specific performance of a 
contract is an equitable relief and it is within the discretion 
of the Court to grant or refuse it in accordance with equitable 
principles”. 

 

13. In Abdul Kadir ILR 8 All 149 (FB), it was observed that 
“in a suit for conjugal rights, the Courts in India shall 
function as mixed Courts of equity and be guided by 
principles of equity well established under English 
Jurisprudence. One of them is that the Court shall take into 
consideration the conduct of the person who asks for specific 
performance. If the Court feels, on the evidence before it, 
that he has not come to the Court with clean hands or that 
his own conduct as a party has been unworthy, or his suit 
has been filed with ulterior motives and not in good faith, or 
that it would be unjust to compel the wife to live with him, it 
may refuse him assistance altogether. The Court will also be 
justified in refusing specific performance where the 
performance of the contract would involve some hardship on 
the defendant which he did not foresee, whereas its non-
performance would involve no such hardship on the plaintiff. 
It follows, therefore, that, in a suit for restitution of conjugal 
rights by a Muslim husband against the first wife after he has 
taken a second, if the Court after a review of the evidence 
feels that the circumstances reveal that in taking a second 
wife the husband has been guilty of such conduct as to make 
it inequitable for the Court to compel the first wife to live 
with him, it will refuse relief”. 
 
14. In Itwari v Asghari (AIR 1960 All 684) it was observed 
as “I am, therefore, of the opinion that Muslim Law as 
enforced in India has considered polygamy as an institution 
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to be tolerated but not encouraged, and has not conferred 
upon the husband any fundamental right to compel the first 
wife to share his consortium with another woman in all 
circumstances. A Muslim husband has the legal right to take 
a second wife even while the first marriage subsists, but if he 
does so, and then seeks the assistance of the Civil Court to 
compel the first wife to live with him against her wishes on 
pain of severe penalties including attachment of property, 
she is entitled to raise the question whether the court, as a 
court of equity, ought to compel her to submit to co-
habitation with such a husband. In that case the 
circumstances in which his second, marriage took place are 
relevant and material in deciding whether his conduct in 
taking second wife was in itself an act of cruelty to the first”.  

 

15. It was further observed in the aforesaid case that “The 
onus today would be on the husband who takes a second 
wife to explain his action and prove that his taking a second 
wife involved no insult or cruelty to the first. For example, he 
may rebut the presumption of cruelty by proving that his 
second marriage took place at the suggestion of the first wife 
or reveal some other relevant circumstances which will 
disprove cruelty. But in the absence of a cogent explanation 
the Court will presume, under modern conditions, that the 
action of the husband in taking a second wife involved 
cruelty to the first and that it would be inequitable for the 
Court to compel her against her wishes to live with such a 
husband. A husband who takes a second wife in these days 
will not be permitted to pretend that he did not realise the 
likely effect of his action on the feelings and health of the 
first wife. Under the law, the husband will be presumed to 
intend the natural consequences of his own conduct. 
Simpson' v.Simpson, (1951) 1 All ER 955. Under the 
prevailing conditions the very act of taking a second wife, in 
the absence of a weighty and convincing explanation, raises 
a presumption of cruelty to the first.(The Calcutta High Court 
called it a "continuing wrong"). The Court will grant the 
equitable relief of restitution in accordance with the social 
conscience of the Muslim community, though always 
regarding the fundamental principles of the Mohammedan 
Law in the matter of marriage and other relations as 
sacrosanct. That law has always permitted and continues to 
permit a Mohammedan to marry several wives up to the limit 
of four. But the exercise of this right has never been 
encouraged and if the husband, after taking a second wife 
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against the wishes of the first, also wants the assistance of 
the Civil Court to compel the first to live with him, the Court 
will respect the sanctity of the second marriage, but it will 
not compel the first wife, against her wishes, to live with the 
husband under the altered circumstances and share his 
consortium with another, woman if it concludes, on a review 
of the evidence, that it will be inequitable to compel her to 
do so. Even in the absence of satisfactory proof of the 
husband's cruelty, the Court will not pass a decree for 
restitution in favour of the husband if, on the evidence, it 
feels that the circumstances are such that it will be unjust 
and inequitable to compel her to live with him. 
 
16. Thus what transpires from the above observations is that a 
wife in order to defeat a husband's suit for assertion of his conjugal 
must prove cruelty on her of such a character as to render it unsafe 
for her to return to her husband's dominion. The above rule, 
however, does not apply where a Muslim husband marries for the 
second time during the subsistence of the first marriage. The onus in 
such cases would be on the husband who takes a second wife to 
explain his action and prove that his taking a second wife involved no 
insult or cruelty to the first. In the absence of a cogent explanation 
on the part of the husband, the Court may presume that the action of 
the husband in taking a second wife involved cruelty to the first and 
that it would be inequitable for the Court to compel her against her 
wishes to live with such a husband. The very act of taking a second 
wife, in the absence of a weighty and convincing explanation on the 
part of the husband may raise a presumption of cruelty to the first.  

 

17. Law has always permitted and continues to permit a 
Mohammedan to marry several wives up to the limit of four. But the 
exercise of this right has never been encouraged and if the husband, 
after taking a second wife against the wishes of the first, also wants 
the assistance of the Civil Court to compel the first to live with him, 
the Court will respect the sanctity of the second marriage, but it will 
not compel the first wife, against her wishes, to live with the husband 
under the altered circumstances and share his consortium with 
another, woman if it concludes, on a review of the evidence, that it 
will be inequitable to compel her to do so. Even in the absence of 
satisfactory proof of the husband's cruelty, the Court will not pass a 
decree for restitution in favour of the husband if, on the evidence, it 
feels that the circumstances are such that it will be unjust and 
inequitable to compel her to live with him. 
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18. In the present suit the plaintiff has admittedly married 
second wife during the subsistence of his marriage with the 
defendant no. 1. Thus the onus is on the plaintiff to explain his action 
and prove that his taking a second wife involved no insult or cruelty 
to the first wife i.e. the defendant no. 1. The plaintiff having not done 
so, it is highly probable that the act of marrying second wife by the 
plaintiff has been cruelty of such a character as to render it unsafe 
for the defendant no. 1 to return to her husband's dominion. 
Moreover, plaintiff’s second marriage is a cogent and justifiable 
ground for defendant no. 1’s refusal to live with the plaintiff, and 
compelling the defendant no. 1 to live with the plaintiff under the 
altered circumstances and share his consortium with another, woman 
against her wishes is, according, to my considered view inequitable. 
Issue No. 2 is, accordingly, decided in negative in favour of the 
defendants. 
 
19. DECISION: The defendant no. 1s refusal to live with 
the plaintiff is just and reasonable.  
 
ISSUE NO. 3: Whether the defendant no. 2 and 3 are 
preventing defendant no. 1 from coming to her matrimonial 
home without any just and reasonable grounds?  
 
20. The plaintiff has generally pleaded that the defendant nos. 2 
and 3 from preventing defendant no. 1 from coming to her 
matrimonial home, and from exercising her conjugal rights with him 
without substantiating his pleading with any cogent oral or 
documentary evidence. Thus in the absence of any cogent oral or 
documentary evidence substantiating plaintiff’s aforesaid claim, I am 
of the considered view that the plaintiff has not been able to prove 
the fact that defendant nos. 2 and 3 are preventing defendant no. 1 
from coming to her matrimonial home, and from exercising her 
conjugal rights with him. Issue No. 3 is, accordingly, decided in 
negative in favour of the defendants. 
 
21. DECISION: The defendant nos. 2 and 3 are not 
preventing defendant no. 1 from coming to her matrimonial 
home. 
 
ISSUE NO. 4: Whether the plaintiff is entitled to the decree 
as prayed for? 
 
22. In Issue No. 2, it has been decided that the reason for the 
defendant no. 1 refusing to live with the plaintiff is cogent and 
justifiable. Thus compelling the defendant no. 1 to live with the 
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plaintiff, against her wishes by sharing his consortium with another 
woman will be according to my considered view inequitable. Thus 
from the above discussions and decisions on issues, it is found that, 
the plaintiff has not succeeded in proving his case. As such, the 
plaintiff is not entitled to the decree as prayed for. The aforesaid 
issues are decided accordingly. 
 
DECISION: The plaintiff is not entitled to the decree as 
prayed for.  
 

ORDER 
 
In the light of the above findings and directions, the suit is dismissed 
on contest with costs. 
 
Prepare decree accordingly within fifteen days. 
 
The operative part of the judgment is pronounced in the open court. 
 
This judgment is pronounced in the open Court, which is given under 
my   hand and seal of the Court, on this 25TH day of July, 2016. 
 
 
 
 
 

 
 
 
 
 
 
 
 
(Uttam Chetri) 
Munsiff, Bongaigaon 
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A P P E N D I X     
 
Plaintiff's exhibits: 
       
None 

 
 

Defendant’s Exhibits:  
 
None 
 
 
 
Plaintiff's witnesses: 
  
PW1:   Amirul Islam 
PW2:  Mozamnel Hoque 
 
 
 
Defendant's witnesses: 
 
DW1:   Sahida Biwi 
DW2:   Sarifuddin SK 

 
 
 
 
 

 
 
 

 
(Uttam Chetri) 
Munsiff, Bongaigaon 

    


