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Assam Schedule VII Form No. 132 

 
HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 
 
DISTRICT: BONGAIGAON 
 

IN THE COURT OF THE MUNSIFF, BONGAIGAON 
 
Present: Uttam Chetri 
Friday, the 31st day of October, 2016 
 

TITLE SUIT NO. 16/2007    
 
Sri Swapan Kumar Ghosh, 
Son of Late Khagendra Mohan Ghosh alias Khogen Ghosh, 
Resident of Village- Netaji Subash Road, Bongaigaon, 
P.O. & P.S. – Bongaigaon, District- Bongaigaon, Assam 

                                   
………Plainitff 

 - Versus- 
 

Sri Girindra Ch. Ray alias Girindra Ch. Das, 
Son of Late Dharmeswar Das 
Permanent resident of T.R. Phukan Road, Bongaigaon, 
P.O. & P.S. – Bongaigaon 
District – Bongaigaon, Assam 
Presently working at Ashirbad Apartment, 3rd Floor, F.C. Road, Pune- 
4 (Maharastra) 
 
1. Manobendra Ray, 
Son of Late Dharmeswar Ray alias Das, 
Resident of Abhayapuri Town P.O. & P.S.- Abhayapuri,  
Dist- Bongaigaon, (Assam) 
 
2. Dinen Das 
Son of Late Dharmeswar Das, 
Resident of T.R. Phukan Road, Bongaigaon Town, 
P.O., P.S. & Dist- Bongaigaon, Assam 
 
3. (Ka) Smt. Sabitri Ray (substituted vide order dated 01.02.08) 
Wife of Late Hiren Ray  
 
3. (Kha)- Smt. Madumita Ray 

 
4. (Ga) – Smt. Mainu Ray  
Daughters of Late Hiren Ray,  
All residents of T.R. Phukan Road, P.O., P.S. & District – Bongaigaon, 
Assam 



Page 2 of 28 
 

5. Smti Anupama Bhuyan,  
Wife of Sri Tulsi Narayan Bhuyan,  
Resident of Santipur, Guwahati, P.O. & P.S. Bharalumukh, 
District- Kamrup, Assam. 
 
6. Smt. Jahnabi Das,  
W/O. Sri Khagen Das,   
P.O. & P.S. Noonmati (Guwahati); 
District- Kamrup, Assam 
 
7. Smt. Minoti Ray 
Wife of Late Robin Ray 
Resident of Vill. T.R. Phukan Road, Bongaigaon,  
P.O. & Dist. Bongaigaon, Assam; 

 
The suit coming on for final hearing on 10th day of August, 
2016 in the presence of:- 
Advocate for the Plaintiff:   Sri Joydeep Saha 
Advocates for the Defendant:  Sri Samir K. Sarkar 
 
And having stood for consideration to this day, this court delivers the 
following judgment. 
 

J U D G M E N T   
 
1. This is a suit for part performance of contract and injunction. 
 

PLAINTIFFS‟ PLEA 
 
2. The fact of the case as pleaded by the plaintiff is that a plot of 

land measuring 3.93 lessas along with houses, structures etc. 

constructed therein (more particularly described in Schedule C of the 

plaint) situated at Bongaigaon Town under Bongaigaon Revenue 

Circle is the subject matter of this suit; that Late Dharmeswar Das, 

father of the defendant and pro-forma-defendant nos. 1 to 5 was the 

owner and possessor of the plot of land measuring 4 (four) kathas 3 

(three) lessas situated at Bongaigaon Town (more particularly 

described in Schedule A of the plaint) of which the suit land is a part; 

that the father of the defendant Late Dharmeswar Ray alias Das 

during his life time leased out a plot of land including suit premises 

along with houses and structures constructed therein (more 

particularly described in Schedule B(i) and B(ii) of the plaint) out of 

the aforesaid plot of land mentioned in Schedule A of the plaint to the 

father of the plaintiff on a monthly rent, and the plaintiff‟s father Late 

Khagendra Mohan Ghosh started his restaurant business therein;  

that after the death of the original landlord Late Dharmeswar Ray in 

the month of November, 1955, one of his sons i.e. pro-forma-



Page 3 of 28 
 

defendant No. 1 Manabendra Ray collected the house rent from 

Khagendra Mohan Ghosh for the tenanted premises; that in the year 

1982, Khagendra Mohan Ghosh expired leaving behind him the 

plaintiff as his legal heir, and after the death of Khagendra Mohan 

Ghosh, the plaintiff continued his father‟s hotel business from the 

land mentioned in Schedule B (i) & B (ii) of the plaint and the suit 

premises peacefully and continuously by paying monthly rent to the 

pro-forma-defendant no. 1; that after the death of Dharmeswar Ray, 

his properties, including the plot of land mentioned in Schedule A of 

the plaint were amicably partitioned through an amicable family 

settlement amongst his 5 (five) sons in the following manner:   

 

i) Defendant Giren Ch. Ray alias Das got 8 lessas of land.  

ii) Sri Manabendra Ray (Son), proforma-defendant no. 1 got 7 

lessas of land. 

iii) Late Robin Ray, predecessor-in-interest of proforma-

defendant no. 6 got 9 ½ lessas of land. 

iv) Hiren Ray, proforma-defendant no. 3 got 2 kathas 9 lessas 

of land. 

v) Proforma-defendant No. 2 Dinen Das (son) was got 9 ½ 

lessas of land. 

 

3. The plaintiff has further pleaded that Dharjyawati Das (wife 

Dharmeswar Ray) and proforma defendant nos. 4 and 5 (daughters 

of Dharmeswar Ray)  were not given any share from the property left 

by deceased Dharmeswar Ray as the deceased Dharmeswar Ray 

expired in the year 1955 before initiation of Hindu Succession Act, 

1956; that on the basis of the aforesaid family settlement, each of 

the sons of Late Dharmeswar Ray mutated their names as per their 

respective share in the record of rights in respect of the plot of land 

mentioned in Schedule A of the plaint, and all of them have been 

possessing their respective share peacefully, continuously and 

exclusively within the specific boundary; that the defendant received 

8 lessas (more particularly described in Schedule D of the plaint) land 

out of the land measuring 4 (four) kathas 3 (three) lessas mentioned 

in Schedule A of the plaint according to the family partition 

dated………………. and has, accordingly, mutated his name in respect 

of the aforesaid 8 (eight) lessas of land in the records of rights in 

respect of the aforesaid land; that the defendant also got patta in 

respect of the aforesaid land in the year 1995; that the plaintiff has 

been possessing and enjoying the part of the land mentioned in 

Schedule C, Schedule B (i) and (ii) of the plaint as a tenant from long 

time making it one plot; that during his use and occupation of the 
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aforesaid plot of land/premises, the pro-forma-defendant no. 1 

forcibly and illegally evicted him from the land mentioned in Schedule 

B (ii) on which the plaintiff instituted a Title Suit No. 59/1999 in the 

Court of Civil Judge (Senior Division) Bongaigaon against the pro-

forma-defendant no. 1 and his wife, Manosa Ray for recovery of 

possession of the premises from which he was evicted; that, during 

pendency of aforesaid T.S. Case No. 59/1999, both the parties settled 

their dispute amongst themselves and compromised the aforesaid 

suit; that accordingly, the learned court disposed of the said T.S. 

Case on 15.11.2000 on the basis of the compromise petition filed by 

both the parties and, accordingly, in terms and conditions of the 

aforesaid compromise petition, the plaintiff released the premises 

mentioned in Schedule B (ii) in favour of the proforma-defendant No. 

1 and retained his possession over suit premises and the premises 

mentioned in Schedule B(i); that the land mentioned in Schedule B (i) 

of the plaint belongs to pro-forma-defendant No. 1 Manabendra Ray 

and suit premises which is a part of  Schedule C land belongs to the 

defendant and both the plots are contiguous to each other; that 

Dharjyawati Das, wife of Late Dharmeswar Das expired in the year 

2001/2002 and one of  the sons of Late Dharmeswar Das namely 

Rabin Das also expired about 5/6 years back leaving behind him a 

wife (pro-forma-defendant no. 6) and 2 (two) daughters as his legal 

heirs in respect of his property/share measuring 9 ½  lessas out of A 

Schedule land; that after death of said Robin Ray his legal heirs i.e., 

pro-forma-defendant no. 6 and 2 daughters have been possessing 

the share of land of Late Robin Das peacefully and continuously till 

date; that, the defendant, Sri Girendra Ch. Das alias Ray in the 

month of March, 2001 proposed to sell the suit property/suit 

premises i.e. the land mentioned in Schedule D of the plaint along 

with houses/structures therein to the plaintiff and, accordingly, an 

unregistered agreement for sale was executed between the plaintiff 

and the defendant for sale of the suit land for a price of Rs 

1,55,000/- (Rupees one lakh fifty five thousand) only on 05.03.2001; 

that, on the date of execution of the unregistered deed of agreement 

in favour of the plaintiff, the defendant received a sum of Rs. 

55,001/- (Rupees fifty five thousand) only as advance consideration 

(earnest money) out of the sum of Rs. 1,55,001/- (Rupees one lakh 

fifty five thousand) from the plaintiff and agreed to receive the 

balance amount of Rs. 1,00,000/-(Rupees one lakh) only on the day 

of execution of sale-deed in favour of the plaintiff; that it was also 

agreed that the defendant and the plaintiff would jointly apply to the 

appropriate authority for Obtaining No-Objection Certificate and 

permission for sale of the suit property to the plaintiff and after 
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obtaining No-Objection Certificate and permission, the defendant 

would execute a registered sale-deed in respect of suit property in 

favour of the plaintiff within 3 months from the date of receipt of No-

Objection Certificate and permission; that, the defendant on the date 

of agreement for sale i.e. 05.03.01 received a sum of Rs. 55,001/- 

(Rupees fifty five thousand and one) only from the plaintiff as earnest 

money and subsequently received Rs. 75,000/- (Rupees seventy five 

thousand) only on 20.04.2001, Rs.  10,000/- (Rupees ten thousand) 

only on 15.05.2001 and Rs. 15,000/- (Rupees fifteen thousand) only 

on 18.08.2001; that the defendant thus received the entire amount of 

Rs. 1,55,001/- (Rupees one lakh fifty five thousand and one) only i.e. 

the entire price money for the suit property from the plaintiff till 

18.08.2001; that during the subsistence of agreement for sale dated 

05.03.2001, the pro forma-defendant no. 1 filed T.S. No. 15/01 in the 

Court of Civil Judge (Senior Division) Bongaigaon through his sisters 

Anupoma Bhuyan and Jahnabi Das as the plaintiffs; that in the 

aforesaid case the aforesaid plaintiffs (pro-forma-defendant No. 4 

and 5 of this case) made the present plaintiff as the defendant No. 4; 

that pro-forma-defendant No. 4 and 5  also filed a Misc. (J) Case vide 

No. 16/2001 in connection with T.S. No. 15/2001 and obtained an 

order of injunction in the nature of status-quo with regard to the land 

mentioned in Schedule A Schedule of the plaint including suit 

property; that taking the plea of the aforesaid injunction, the 

defendant told the plaintiff that he would execute the sale deed in 

respect of the suit land as agreed upon after disposal of Title Suit No. 

15/2001; that the present plaintiff had also been arrayed as 

defendant No. 4 in T.S. No. 15/2001 which  was subsequently 

transferred to the Court of Munsiff, Bongaigaon and was re-

numbered as T.S. No. 69/2006; that, on 14.02.2002, the defendant 

executed a Registered Deed of General Power of Attorney in favour 

of Smt. Puja Ghosh, wife of Swapan Kumar Ghosh (plaintiff) and 

appointed her as his lawful attorney to do all acts, deeds and things 

in connection with the land mentioned in Schedule C of the plaint and 

to take steps and to appear for and on behalf of the defendant in the 

Court of Civil Judge (Senior Division) Bongaigaon in T.S. No. 15/01 

and Misc (J) Case No. 16/01 arising in connection with T.S. No. 

15/2001; that, during the pendency of T.S. No. 69/2006, the 

defendant approached the plaintiff all of a sudden on 14.12.2006 and 

demanded Rs. 7000/- (Rupees seven thousand) only stating he 

required the same as official expenses for the purpose of NOC and 

permission for the suit property and asked him to put his signatures 

in some application form/papers stating that those were required for 

N.O.C. and permission; that the plaintiff believing the version of the 
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defendant on good faith, delivered the aforesaid amount of Rs. 

7,000/- (Rupees seven thousand) only to the defendant on 14.12.06 

and put his signature on the aforesaid papers and application forms; 

that the defendant also told that the aforesaid case was going to be 

disposed of shortly on compromise; that, the defendant for reason 

known to him executed a Deed of Revocation of Power of Attorney 

vide No. 318 dated 22.12.2006 and by this Deed of Revocation of 

Power of Attorney cancelled all powers and functions entrusted 

earlier to Smt. Puja Ghosh, and took the responsibility to manage and 

look after his property measuring 8 (eight) lessas situated at 

Bongaigaon Town; that after executing and registering the aforesaid 

Deed of Power of Attorney, the defendant Girindra Ch. Das alias 

Girindra Ch. Ray also sent a legal notice to the plaintiff on 24.01.2007 

stating inter alia that his right, title, interest over 8 (eight) lessas of 

land including the suit property was in danger due to pendency of 

T.S. No. 15/2001 (renumbered as T.S. No. 69/2006) initiated by his 

two sisters (proforma-defendant No.4 and 5 of this case) as plaintiffs  

for partition of the land mentioned in Schedule A of the plaint 

measuring 4 (four) kathas 3 (three) lessas among the legal heirs of 

Late Dharmeswar Ray alias Das and due to the aforesaid impediment, 

he would be unable to execute registered sale-deed in respect of the 

suit property in favour of the plaintiff as agreed upon in the 

agreement for sale dated 05.03.2001, and asked the plaintiff to take 

back Rs. 55,001/- (Rupees fifty five thousand and one) only received 

by him as earnest money from the plaintiff for sale of suit property 

from his elder brother Sri Manobendra Ray, i.e., proforma-defendant 

no. 1; that on receipt of said legal notice dated 24.01.2007, the 

plaintiff sent a reply against the aforesaid notice to the defendant 

with a copy to his legal adviser Mr. D.C. Nath on 19.02.2007 though 

his engaged counsel Mr. Mohammad Ali; that in the legal/pleaders 

notice dated 19.02.2007 addressed to the defendant by his engaged 

Advocate, the dates of receipt of Rs. 75,000/- (Rupees seventy five 

thousand) only on 20.12.2001 and Rs. 7,000/- (Rupees seven 

thousand) only on 14.12.2006 were mentioned wrongly by the 

plaintiff due to which another amended pleaders notice was sent to 

the defendant and his engaged Advocate Mr. D.C. Nath on 

07.03.2007 giving correct date to be 20.12.2001 and 14.12.2006 

respectively for receipt of Rs. 75,000/-(Rupees seventy five 

thousand) only and Rs. 7,000/- (Rupees seven thousand) only by the 

defendant; that the pleader notices could not be served upon the 

defendant and his engaged Advocate Mr. D. C. Nath received both 

the notices; that the defendant by his legal notice dated 24.01.2007 

addressed to the plaintiff expressed his inability to execute any sale 
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deed in respect of suit property in favour  of the plaintiff due legal 

impediment imposed by an order of injunction passes in Misc.(J) Case 

No. 16/01 with regard to the land mentioned in Schedule C of the 

plaint including suit property; that T.S. Case No. 15/2001 (T.S No. 

69/2006) instituted by the pro forma-defendant no 4 and 5 in 

collusion with the defendant and pro forma-defendant no. 1 was 

dismissed on 14.03.2007 due to non-prosecution of the same by the 

plaintiffs (Proforma-defendant No. 4 and 5 this case) of T.S No. 

69/2006; that  after dismissal of the aforesaid title suit, the plaintiff 

on 25.03.2007 made a telephonic correspondence to the defendant 

at his official address at Pune where he has been working presently, 

and informed him regarding dismissal of T.S. No. 69/2006; that  the 

plaintiff also asked him as to whether he had obtained the N.O.C. and 

permission for sale of suit property; that in this regard, the defendant 

told that N.O.C. or permission is not necessary as he would not 

sell/transfer the suit property to the plaintiff or to any other person or 

persons; that the defendant also by telephonic conversation asked 

the plaintiff to take back Rs. 55,001/- (Rupees fifty five thousand) 

only from his elder brother (pro forma-defendant no. 1); that the 

defendant also expressed that he would not sell the suit property to 

the plaintiff and is ready to face any consequences for his refusal to 

sell the name; that the defendant acquired the land mentioned in 

Schedule C of the plaint measuring 8 (eight) lessas including suit 

property by way of family partition amongst his brothers, and 

subsequently mutated the aforesaid land measuring 8 (eight) lessas 

in his name in the revenue record of rights; that the defendant also 

got patta in respect of the aforesaid 8 (eight) lessas of land in the 

year 1995, and the aforesaid patta is still standing in his name; that  

the defendant has thus acquired absolute right, title, and interest 

over the aforesaid 8 (eight) lessas of land including the suit property 

including possession thereof; that the defendant with the knowledge 

of his right, title, interest and possession over the plot of land 

mention in Schedule D of the plaint, which is part of the plot of land 

mentioned in Schedule C of the plaint entered into an agreement with 

the plaintiff on 05.03.01 for sale of suit property, and has in the 

meantime taken the entire price money from the plaintiff for the 

same; that the defendant in addition to the value of the suit property 

has taken an additional amount of Rs. 7,000/- (Rupees seven 

thousand) only from the plaintiff for obtaining N.O.C. and permission 

for sale of suit property but is presently refusing to sell the same;  

that, the plaintiff on 31.03.2007 came to know from a reliable source 

the defendant and proforma-defendant no. 1 in the meantime have 

entered into a secret agreement by which the defendant had agreed 
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to sell the suit property to the pro forma-defendant no.1; that the 

defendant has also asked the plaintiff to quit the suit property 

immediately within the month of April/2007 and to deliver the vacant 

possession of the said property to him, and has threatened that if the 

plaintiff fails to comply with the order of the defendant, he would be 

evicted therefrom by force; that from the facts and circumstances as 

disclosed in this plaint, it is evidently clear that the defendant and the 

pro-forma-defendant no. 1 have made collusion to swallow the 

aforesaid amount of Rs. 1,62,001/- (Rupees one lakh sixty two 

thousand one) only from the plaintiff, and to deprive him from 

getting the suit property by sale-deed to be executed by the 

defendant, and the ultimate intention of the defendant is to sell the 

suit property to his brother, pro forma-defendant no.1; that, the 

plaintiff on 25.03.2007 made an enquiry in the Office of the Deputy 

Commissioner, Bongaigon, Municipality Office, Bongaigaon and the 

Office of A.S.O. Bongaigaon Revenue Circle as to whether the 

defendant had applied for N.O.C. and permission for sale of suit 

property but it is a matter of regret that no truce of it was found; 

that the defendant took plaintiff‟s signature on some applications 

forms and other papers only to obtain Rs. 7,000/- (Rupees seven 

thousand) only from him by misleading the plaintiff, and the 

defendant did not submit any application to any office for obtaining 

N.O.C. and permission as promised; that the contention of the 

defendant that his title over the suit land (out of his share of 

inherited properties measuring 8 (eight) lessas of land) was disputed 

in absence of any formal partition, and for that reason he is not in a 

position to his perform part of the agreement for sale executed with 

the plaintiff is not sustainable as he had got his full right, title and 

interest over the suit land at the relevant time of execution of the 

Agreement for Sale with the Plaintiff, and that too after formal family 

partition, which has already been confirmed through execution of 

Deed of Family Settlement Dated 05.12.2006 (executed among legal 

heirs of Late Dharmeswar Das); that the defendant has also 

transferred 3 (three) plots of land vide 3 (three) registered sale deeds 

out of his share, during pendency of this suit which are: (a) Regd. 

Sale Deed No. 1411/1573 of 2008 dated 26/11/2008 (in favour of 

purchaser Md. Sheikh Ismail) for land measuring 0.57 lessas, (b) 

Regd. Sale Deed No. 1409/1571 of 2008 dated 26/11/2008 (in favour 

of purchaser Tanay Paul) for land measuring 0.72 lessas and (c) 

Regd. Sale Deed bearing No. 1410/1572 of 2008 dated 26/11/2008 

(in favour of purchaser Shri Basudeb Saha for land measuring 0.84 

lessas); that sale of the aforesaid plots of land to different purchasers 

by the defendant implies that he has got undisputed transferable 
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right over the suit land too but for the vested interest of the pro-

forma defendant No-1 and in order to gain more money, the 

defendant is willfully avoiding execution of the sale deed in respect of 

the suit land in favour of the plaintiff; that from the additional written 

statement as well as the certified copy of the order of the Asstt. 

Settlement Officer, Bongaigaon dated 28.12.2006, passed in Mutation 

Case No. 278/2006-07, submitted by the defendant on 25.07.2011, it 

has come to the knowledge of the plaintiff for the first time that after 

entering into agreement with the plaintiff on 05.03.2001, the 

defendant has placed the suit property to stand in the name of the 

pro-forma defendant No. 1 Manobendra Roy in the revenue records 

by way of relinquishment and affidavit under order of the A.S.O. 

dated 28.12.2006 without of course, transaction of any consideration 

or value of the land being paid to project and pretend that the suit 

property has remained under the exclusive title and possession of 

Manobendra Roy and that the defendant Girindra Ch. Ray@ Girindra 

Ch. Das does not have any marketable title thereon; that it is 

noteworthy that Sri Girindra Ch. Ray @ Girindra Ch. Das and Sri 

Manobendra Ray are brothers from common parents and both of 

them are working collusively in the suit projecting Manobendra Ray 

as the lawful Attorney Holder of the Defendant Girindra Ch. Ray @ 

Girindra Ch. Das and had entered into an agreement to sell the suit 

property in favour of the plaintiff; that in his written statement dated 

21.01.2008, the defendant Manobendra Roy did not disclose any 

thing about acquiring the suit property from Girindra Ch. Ray @ 

Girindra Ch. Das under any relinquishment and affidavit as well as 

under order of the A.S.O., Bongaigaon, and that he was real owner of 

the suit property; that the defendants are desperately trying all along 

to defeat the legitimate claim of the plaintiff which the later had 

acquired under the agreement for sale dated 05.03.2001 to have a 

Sale Deed executed in his favour by the defendant Girindra Chandra 

Roy @ Girindra Chandra Das; that the pro forma defendant 

Manobendra Ray does not have any independent title in the suit 

property save and except title claimed to have derived from the 

defendant Girindra Chandra Ray @ Girindra Ch. Das subsequent to 

the date of Agreement dated 05.03.2001 before the A.S.O., 

Bongaigaon, and that too without payment of any consideration or 

value thereof; that in view of section 19 (b) of Specific Relief Act, the 

pro forma defendant Manobendra Ray is also bound by the 

agreement for sale executed by the defendant Girindra Chandra Ray 

in favour of the Plaintiff on 05.03.2001; that the plaintiff has 

performed his part of contract as agreed upon by of agreement dated 

05.03.2001 by paying the entire amount of consideration money for 
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the suit property but the defendant is not willing to perform his part 

of contract by executing and registering the sale-deed in favour of 

the plaintiff.  The Plaintiff therefore prays- 

 

(a) For declaration that the defendant has right, title, 

interest and possession over 8 (eight) lessas of land i.e. 

Schedule „C‟. 

(b) For declaration that the Deed of Agreement dated 

05.03.2001 executed by the plaintiff and the defendant 

for sale of suit property in favour of the plaintiff by 

executing a registered sale-deed in respect of D Schedule 

property is valid document and the defendant is bound to 

cause sale-deed in respect of the suit property in favour 

of the plaintiff as agreed upon on 05.03.2001. 

(c) For a declaration that the defendant has no right to 

cancel the agreement dated 05.03.2007 unilaterally by 

the legal notice dated 24.01.2001 and avoid execution of 

sale-deed in respect of suit property in favour of the 

plaintiff. 

(d) For a declaration that defendant has already taken 

the entire consideration money amounting to Rs. 

1,55,001/- (Rupees one lakh fifty five thousand and one) 

only for sale of suit property from the plaintiff and so he 

is bound to execute the sale-deed in favour of the plaintiff 

in respect of suit property. 

(e) For a declaration that the plaintiff has acquired 

right to the suit property and he is entitled to get the 

sale-deed for the same to be executed by the defendant 

within specific time. 

(f) For a declaration that the defendant has no right to 

sell/transfer the suit property to the pro forma defendant 

no. 1 or to any other person or persons during 

subsistence of the agreement dated 05.03.2001. 

(g) In view of the developments taking place after the 

institution of the suit, for ordering the defendants to 

execute sale seed in respect of the suit property in favour 

of the plaintiff within such time fixed by the Court and on 

their failure to execute such sale deed, the same be 

executed by the Learned Court in accordance with the 

provisions of the Code of Civil Procedure. 

(h) For permanent injunction restraining the defendant, 

his agent servant, workmen, family member etc. from 

selling/transferring the suit property to pro forma-
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defendant No.1 or to any other person or persons and 

also for restraining them from trespassing the suit 

property/premises and disturbing the plaintiff in his 

possession and enjoyment of suit property. 

(i) For cost of the suit and any other relief or relief (s) 

to which the plaintiff is entitled to under law and equity. 

 

DEFENDANT‟S PLEA IN HIS WRITTEN STATEMENT 
 
4. Denying the contentions of the plaintiff, the defendant has stated 

in his written statement there is no cause of action for the suit; that 

the suit is bad for non-joinder of necessary parties as all the legal 

heirs of late Dharmeswar Das, father of the defendant have not been 

made parties in this suit in spite of them being necessary parties and, 

as such, the suit is bad in law and is liable to be dismissed for non-

joinder of the necessary parties; that the plot of land mentioned in 

Schedule A of the plaint and other properties of late Dharmeswar Das 

were not partitioned amicably amongst the defendant, Manabendra 

Ray, Late Robin Ray, Hiren Ray and Dinen Das as stated in the plaint; 

that late Dharmeswar Das owned and possessed the plot of land 

measuring 1 katha 14 lessas covered by Khatian No. 596, Dag No. 

399, situated at Village Bongaigaon Town under Dihi-Birjhora within 

Bongaigoan Revenue Circle in the District of Bongaigaon, Assam 

apart from other landed properties, and he expired leaving the 

following legal heirs to inherit his intestate properties- Late Hiren Ray 

(Son), Shri Dinendra Ch. Ray (Son), Smti. Anupama Das @ Bhuyan 

(Daughter) and Smti. Jahnabi Das (Daughter); that even though 

there was an amicable family settlement of the properties including 

the aforesaid plot of land amongst his sons without apportioning any 

share to his said two daughters due to marrying out them to well-to-

do families, said family settlement had to be cancelled due to a 

dispute created by the said two sisters of the defendant by way of 

claiming share of the aforesaid plot of land measuring 1K-14L 

covered by Khatian No. 596, Dag No. 399, situated in Village 

Bongaigaon Town under Dihi-Birjhora within Bongaigaon Revenue 

Circle in the District of Bongaigaon, Assam; that as a result of the 

aforesaid dispute, the plot of land measuring 8 (eight) lessas of land 

given to the defendant was annulled after execution of the 

Agreement for Sale with the Petitioner and as such, the Defendant is 

not the owner and possessor of the said plot of land measuring 8 

(eight) lessas of land as alleged; that the contention of the plaintiff 

that the two daughters were excluded from any share out of the 

property left by late Dharmeswar Roy are wrong assertions made 
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without any material basis; that the purported family settlement as 

stated above has been cancelled, and the mutation, if made on the 

basis of the family settlement had become redundant on cancellation 

of the family settlement; that after cancellation of the family 

settlement he no longer remains the owner of the 8 leshas of land as 

stated; that the Defendant has not acquired right, title and interest 

over the said 8 lashas of land and the mutation in the name of the 

Defendant has now become in fructuous; that the allegation of 

forcible and illegal eviction as stated in the para under reply is quite 

false and baseless; that the Plaintiff admittedly was tenant in respect 

of the tenanted premises situated in the plot of land measuring 3.96 

leshas out of the aforesaid plot of land measuring 8 (eight) leshas of 

land and the Defendant entered into an agreement for Sale of the 

said tenanted premises prior to the aforesaid dispute created by the 

said two sisters of the Defendant; that the Plaintiff knew prior to 

execution of the agreement for Sale that there might be dispute in 

future about the title of the plot of land intended to be purchased 

and for that it was stipulated in the Agreement for Sale that “if it is 

found that the title of the Vendor is not proper and defective and in 

that event the Vendor shall be liable to refund the entire amount 

along with interest and compensation to the Purchaser” and the 

dispute so created over the title of the land rendered the Defendant 

incapable to transfer the same and has offered to refund the advance 

amount received; that due to dispute so created by the sisters of the 

Defendant, he is not is a position to transfer the land and the 

Agreement for Sale in question has become null and void; that the 

Defendant received an amount of Rs. 55,001.00 only as advance 

from the Plaintiff on the date of execution of the Agreement for Sale 

and has not received any further amount except Rs. 55,001/ as 

alleged;  that the Defendant could not take the necessary steps for 

obtaining the NOC and permission from the competent authorities 

due to his inability to transfer the land on the ground stated above; 

that the Defendant states that the Pro-forma Defendant No. 1 never 

instigated his two sisters to file a suit for partition and injunction as 

stated and the two sisters filed the same of their own without being 

influenced by any person/persons; that the Defendant states that he 

never received the amount of Rs. 7,000.00 from the Plaintiff as 

stated and the Defendant states that he has not received more than 

Rs. 55,001.00; that the Defendant states that the T.S. No. 15/2001 

was allowed to be dismissed for default by the Plaintiffs in view of 

fresh family settlement arrived amongst the legal heirs of late 

Dharmeswar Das over the properties including the suit properties; 

that After cancellation of the family settlement as stated above, 
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Defendant is now longer owner of the 8 leshas of the land as stated; 

that the Defendant states that he has cancelled the Agreement for 

sale in pursuant to the terms and conditions contained therein and 

the Defendant is not legally bound to execute the Sale Deed under 

the prevailing circumstances as stated herein; that the Plaintiffs 

allegations are false and vexatious, and the same has been filed in an 

attempt to grab the suit premises by causing unnecessary 

harassments to the Defendant. The defendant therefore prays for 

dismissing the present suit with compensatory costs. 

 

DEFENDANTS PLEA IN HIS ADDITIONAL WRITTEN 

STATEMENT 

5. Denying the plea of the plaintiff made in the amended plaint, the 

defendant in his additional written statement pleads that the 

allegations made by the plaintiff that the Defendant pretends to 

content that the title of the Defendant over the suit land (out of his 

share of inherited properties measuring 8 leshas of land) was 

disputed in absence any formal partition and for that he is not in a 

position to perform his part of the Agreement for Sale executed with 

the Plaintiff, the Defendant begs to state that there was a formal 

partition of the properties amongst the legal heirs of late 

Dharmeswar Das by way of a Deed of Family Settlement dated 5th 

December, 2006 in respect of the plot of land measuring 0B.1k.14L. 

covered by Patta No. 1014 (Old)/155 (new), Dag No. 619/1940 (old). 

404 (new) situated in village Bongaigaon Town under Dehi Birjhora 

under Bongaigaon Revenue Circle in the district of Bongaigaon, 

Assam and according the aforesaid Deed of Family Settlement the 

Defendant relinquished a plot of land measuring 5 Leshas out of his 

earlier share of 8.5 Lechas in favour of his elder brother, Sri 

Manbendra Roy and thereby got a plot of land measuring 3.5 Leshas, 

and as such, there arose no question for his pretension as alleged; 

that the Defendant further begs to state that after such Family 

Settlement Sri Manabendra Roy got his aforesaid plot of land 

measuring 5 Leshas relinquished by the Defendant mutated in his 

name and the records of rights have been corrected in his name 

accordingly; that the Defendant further beg to state that due to such 

formal partition on Family Settlement he is not in a position to 

perform his part of the Agreement for Sale executed with the 

Plaintiff; that As regards the contentions of the Plaintiff that this plea 

of the Defendant can not be sustained as he has and had got his full 

right, title and interest over the suit land at the relevant time of 

execution of the Agreement for Sale with the Plaintiff, and that too 

after formal family partition the same plot of land is 
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allotted/partitioned in favour of the Defendant out of which the suit 

land belongs, and which is proposed to be sold by the Defendant way 

of execution of the Agreement for Sale dated 5.3.01, the Defendant 

begs to state that the suit land is included in the plot of land 

measuring 5 leshas relinquished to Sri Manbendra Roy, elder brother 

of the Defendant in the aforesaid Deed of Family Settlement, and as 

such, he has no right, title and interest over the suit land; that  it is 

not a fact that after formal family partition the same plot of land is 

allotted/partitioned in favour of the Defendant out of which the suit 

land belongs and as such, the contention of the Plaintiff that this plea 

of the Defendant can not be sustained is not tenable at all; that as 

regards the allegations that the Defendant has also transferred plots 

of land out of his share by three regd. Sale Deeds during the 

pendency of the suit, the Defendant begs to state that he has 

admittedly executed said three regd. Sale Deeds as mentioned in the 

Para under reply during the pendency of the suit, that the plots of 

land so transferred are of the plot of land measuring 3.5 Lechas only 

which he finally got on Family partition and those plots of land are 

not having any relation with the suit land; that the Defendant had 

undisputable transferrable right in respect of the plots of land so 

transferred vides aforesaid three regd. Sale Deeds, as the same were 

within the plot of land measuring 3.5 Lechas which was partitioned to 

him according to the aforesaid Deed of Family Settlement; that the 

allegation that for the vested interest of the Pro-forma Defendant No. 

1 and in order to gain more money, the Defendant is willfully 

avoiding execution of the Sale Deed in respect of the suit land in 

favour of the Plaintiff, the Defendant begs to state that the allegation 

so made is quite false and baseless without having any material 

basis, and the same is not admitted by the Defendant and the 

Defendant begs to re-iterate that the Plaintiff knew well prior to 

execution of the Agreement for Sale that there might be dispute in 

future about the title of the plot of land intended to be purchased 

and for that it was stipulated in the Agreement for Sale that “If it is 

found that the title of the Vendor is not proper and defective, in that 

event the Vendor shall be liable to refund the entire amount along 

with interest and compensation to the Purchaser”; that the family 

partition made vide aforesaid Deed of Family Settlement by which he 

lost the right, title and interest over the aforesaid plot of land 

measuring 5 Leshas, which includes the suit land, has rendered him 

incapable to execute the Agreement for Sale executed with the 

Plaintiff; That the amended part of the plaint as filed by the Plaintiff 

is frivolous and vexatious and the same has been filed just to cause 

harassment to the Defendant and for his wrongful gain and as such 
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the suit of the Plaintiff is liable to be dismissed with costs as provided 

U/s 34-A C.P.C., as amended up-to-date…….. 

 

PRO FORMA DEFENDANT NOS. 1, 4 AND 5‟ S PLEA IN THEIR 

WRITTEN STATEMENT 

6. The pro forma defendant nos. 1, 2 and 5 have pleaded that there 

is no cause of action for the suit; that the suit is not maintainable in 

the present form and manner, and as such, the same is liable to be 

dismissed; that the suit is bad for non-joinder of necessary parties as 

all the legal heirs of late Dharmeswar Das have not been made 

parties in this suit in spite of their being the necessary parties and as 

such the same is liable to be dismissed for non-joinder of the 

necessary parties; that the plot of land mentioned in Schedule A of 

the plaint and other properties of late Dharmeswar Das were not 

partitioned amicably amongst the defendant, Manabendra Ray, Late 

Robin Ray, Hiren Ray and Dinen Das as stated in the plaint; that late 

Dharmeswar Das owned and possessed the plot of land measuring 

1K-14L covered by Khatian No. 596, Dag No. 399, situated in Village 

Bongaigaon Town under Dihi-Birjhora within Bongaigoan Revenue 

Circle in the District of Bongaigaon, Assam apart from other landed 

properties and he expired leaving the following legal heirs to inherit 

his intestate properties- Late Hiren Ray (Son), Shri Dinendra Ch. Ray 

(Son), Late Rabindra Ray (Son), Shri Manabendra Ray(Son), Shri 

Girindra Das @ Girindra Ch. Ray (Son), Smti. Anupama Das @ 

Bhuyan (Daughter) and Smti. Jahnabi Das (Daughter); that Even 

though there was an amicable family settlement of the properties 

including the aforesaid plot of land amongst his sons without 

apportioning any share to his said two daughters due to marrying out 

them to well-to-do families, said family settlement had to be 

cancelled due to a dispute created by the said two sisters of the 

Defendant by way of claiming share of the aforesaid plot of land 

measuring 0B-1K-14L covered by Khatian No. 596, Dag No. 399, 

situated in Village Bongaigaon Town under Dihi-Birjhora within 

Bongaigaon Revenue Circle in the District of Bongaigaon, Assam; that 

as a result of the aforesaid dispute, the plot of land measuring 8 

(eight) leshas of land given to the Defendant has been annulled after 

execution of the Agreement for Sale with the Petitioner and as such, 

the Defendant is not the owner and possessor of the said plot of land 

measuring 8 (eight) leshas of land as alleged; that the contention 

that the pro forma defendant nos. 4 and 5 were excluded from giving 

any share out of the property left by late Dharmeswar Roy, the pro 

forma defendants state that the Plaintiff has made such wrong 

assertions without having any material basis; that on cancellation of 
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the family settlement, the shares as shown in the par under reply 

have become non-existent, and as such, the averments so made by 

the plaintiff are redundant; that after cancellation of the family 

settlement the defendant no longer remains the owner of the 8 

leshas of land as stated; that the Defendant has not acquired right, 

title and interest over the said 8 lashas of land and the mutation in 

the name of the Defendant has now become in fructuous; that the 

allegation of forcible and illegal eviction as stated in the para under 

reply is quite false and baseless; that the Plaintiff admittedly was 

tenant in respect of the tenanted premises situated in the plot of land 

measuring 3.96 leshas out of the aforesaid plot of land measuring 8 

(eight) leshas of land and the Defendant entered into an agreement 

for Sale of the said tenanted premises prior to the aforesaid dispute 

created by the said two sisters of the Defendant; that the Plaintiff 

knew well prior to execution of the agreement for Sale that there 

might be dispute in future about the title of the plot of land intended 

to be purchased and for that it was stipulated in the Agreement for 

Sale that “if it is found that the title of the Vendor is not proper and 

defective and in that event the Vendor shall be liable to refund the 

entire amount along with interest and compensation to the 

Purchaser” and the dispute so created over the title of the land 

rendered the Defendant incapable to transfer the same and has 

offered to refund the advance amount received; that due to dispute 

so created by the sisters of the Defendant, he is not is a position to 

transfer the land and the Agreement for Sale in question has become 

null and void; that the Defendant received an amount of Rs. 

55,001.00 only as advance from the Plaintiff on the date of execution 

of the Agreement for Sale and has not received any further amount 

except Rs. 55,001/ as alleged;  that the Defendant could not take the 

necessary steps for obtaining the NOC and permission from the 

competent authorities due to his inability to transfer the land on the 

ground stated above; that the Defendant states that the Pro-forma 

Defendant No. 1 never instigated his two sisters to file a suit for 

partition and injunction as stated and the two sisters filed the same 

of their own without being influenced by any person/persons; that 

the Defendant states that he never received the amount of Rs. 

7,000.00 from the Plaintiff as stated and the Defendant states that he 

has not received more than Rs. 55,001.00; that the Defendant states 

that the T.S. No. 15/2001 was allowed to be dismissed for default by 

the Plaintiffs in view of fresh family settlement arrived amongst the 

legal heirs of late Dharmeswar Das over the properties including the 

suit properties; that After cancellation of the family settlement as 

stated above, Defendant is now longer owner of the 8 leshas of the 
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land as stated; that the Defendant states that he has cancelled the 

Agreement for sale in pursuant to the terms and conditions contained 

therein and the Defendant is not legally bound to execute the Sale 

Deed under the prevailing circumstances as stated herein; that the 

Plaintiffs allegations are false and vexatious, and the same has been 

filed in an attempt to grab the suit premises by causing unnecessary 

harassments to the Defendant. The defendant therefore prays for 

dismissing the present suit with compensatory costs. 

      

PRO FORMA DEFENDANT NOS. 2‟ S PLEA IN HIS WRITTEN 

STATEMENT 

 

7. The pro forma defendant nos. 1, 2 and 5 have pleaded that there 

is no cause of action for the suit; that the suit is not maintainable in 

the present form and manner, and as such, the same is liable to be 

dismissed; that the suit is bad for non-joinder of necessary parties as 

all the legal heirs of late Dharmeswar Das have not been made 

parties in this suit in spite of their being the necessary parties and as 

such the same is liable to be dismissed for non-joinder of the 

necessary parties; that the plot of land mentioned in Schedule A of 

the plaint and other properties of late Dharmeswar Das were not 

partitioned amicably amongst the defendant, Manabendra Ray, Late 

Robin Ray, Hiren Ray and Dinen Das as stated in the plaint; that late 

Dharmeswar Das owned and possessed the plot of land measuring 

1K-14L covered by Khatian No. 596, Dag No. 399, situated in Village 

Bongaigaon Town under Dihi-Birjhora within Bongaigoan Revenue 

Circle in the District of Bongaigaon, Assam apart from other landed 

properties and he expired leaving the following legal heirs to inherit 

his intestate properties- Late Hiren Ray (Son), Shri Dinendra Ch. Ray 

(Son), Late Rabindra Ray (Son), Shri Manabendra Ray(Son), Shri 

Girindra Das @ Girindra Ch. Ray (Son), Smti. Anupama Das @ 

Bhuyan (Daughter) and Smti. Jahnabi Das (Daughter); that Even 

though there was an amicable family settlement of the properties 

including the aforesaid plot of land amongst his sons without 

apportioning any share to his said two daughters due to marrying out 

them to well-to-do families, said family settlement had to be 

cancelled due to a dispute created by the said two sisters of the 

Defendant by way of claiming share of the aforesaid plot of land 

measuring 0B-1K-14L covered by Khatian No. 596, Dag No. 399, 

situated in Village Bongaigaon Town under Dihi-Birjhora within 

Bongaigaon Revenue Circle in the District of Bongaigaon, Assam; that 

as a result of the aforesaid dispute, the plot of land measuring 8 

(eight) leshas of land given to the Defendant has been annulled after 
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execution of the Agreement for Sale with the Petitioner and as such, 

the Defendant is not the owner and possessor of the said plot of land 

measuring 8 (eight) leshas of land as alleged; that the contention 

that the pro forma defendant nos. 4 and 5 were excluded from giving 

any share out of the property left by late Dharmeswar Roy, the pro 

forma defendants state that the Plaintiff has made such wrong 

assertions without having any material basis; that on cancellation of 

the family settlement, the shares as shown in the par under reply 

have become non-existent, and as such, the averments so made by 

the plaintiff are redundant; that after cancellation of the family 

settlement the defendant no longer remains the owner of the 8 

leshas of land as stated; that the Defendant has not acquired right, 

title and interest over the said 8 lashas of land and the mutation in 

the name of the Defendant has now become in fructuous; that the 

allegation of forcible and illegal eviction as stated in the para under 

reply is quite false and baseless; that the Plaintiff admittedly was 

tenant in respect of the tenanted premises situated in the plot of land 

measuring 3.96 leshas out of the aforesaid plot of land measuring 8 

(eight) leshas of land and the Defendant entered into an agreement 

for Sale of the said tenanted premises prior to the aforesaid dispute 

created by the said two sisters of the Defendant; that the Plaintiff 

knew well prior to execution of the agreement for Sale that there 

might be dispute in future about the title of the plot of land intended 

to be purchased and for that it was stipulated in the Agreement for 

Sale that “if it is found that the title of the Vendor is not proper and 

defective and in that event the Vendor shall be liable to refund the 

entire amount along with interest and compensation to the 

Purchaser” and the dispute so created over the title of the land 

rendered the Defendant incapable to transfer the same and has 

offered to refund the advance amount received; that due to dispute 

so created by the sisters of the Defendant, he is not is a position to 

transfer the land and the Agreement for Sale in question has become 

null and void; that the Defendant received an amount of Rs. 

55,001.00 only as advance from the Plaintiff on the date of execution 

of the Agreement for Sale and has not received any further amount 

except Rs. 55,001/ as alleged;  that the Defendant could not take the 

necessary steps for obtaining the NOC and permission from the 

competent authorities due to his inability to transfer the land on the 

ground stated above; that the Defendant states that the Pro-forma 

Defendant No. 1 never instigated his two sisters to file a suit for 

partition and injunction as stated and the two sisters filed the same 

of their own without being influenced by any person/persons; that 

the Defendant states that he never received the amount of Rs. 
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7,000.00 from the Plaintiff as stated and the Defendant states that he 

has not received more than Rs. 55,001.00; that the Defendant states 

that the T.S. No. 15/2001 was allowed to be dismissed for default by 

the Plaintiffs in view of fresh family settlement arrived amongst the 

legal heirs of late Dharmeswar Das over the properties including the 

suit properties; that After cancellation of the family settlement as 

stated above, Defendant is now longer owner of the 8 leshas of the 

land as stated; that the Defendant states that he has cancelled the 

Agreement for sale in pursuant to the terms and conditions contained 

therein and the Defendant is not legally bound to execute the Sale 

Deed under the prevailing circumstances as stated herein; that the 

Plaintiffs allegations are false and vexatious, and the same has been 

filed in an attempt to grab the suit premises by causing unnecessary 

harassments to the Defendant. The defendant therefore prays for 

dismissing the present suit with compensatory costs.        

 

8.  It is pertinent to mention herein that although issues were 

framed in the present suit by my predecessor on 17.07.2009, they 

were, however, again re-casted on 03.03.2012. The issues which 

have been newly framed by my predecessor are as follows: 

 

ISSUES  

1. Whether there is any cause of action for the suit?  

2.  Whether the suit is bad for non-joinder and of necessary 
parties?  
3.  Whether the suit is maintainable? 
4.  Whether there was any agreement on 5.3.2001 regarding 
the sell of the suit property between the plaintiff and the 
defendant?  If so, whether the agreement is a valid agreement 
having capability of being enforced? 
5.  Whether the transfer of the suit property in favour of pro-
forma defendant No.1 by the defendant after execution of the 
agreement for sale dated 5.3.01 is lawfully binding upon the 
plaintiff? 
6.  Whether the defendant has right to sell/transfer the suit 
property to pro-forma defendant No.1 of to any other person 
(S) during subsistence of agreement dated 5.3.01? 
7.  Whether the defendant is liable to execute the Sale Deed in 
specific performance of the contract? 
8.  Whether the plaintiff is entitled to the decree as prayed for? 
9.  To what other relieves the plaintiff is entitled? 

 
9. The plaintiffs have adduced the evidence of 4 (two) witnesses in 
support of their case. The defendant on the other hand has adduced 
the evidence of 3 (three) witnesses. Sri Mukul Chowdhury has been 
examined as court witness. The materials on record and submissions 
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made on behalf of both sides have received due consideration of this 
court. 
 
DISCUSSION OF EVIDENCE, DECISION AND REASONS 
THEREOF    
 
ISSUE NO. (1) Whether there is any cause of action for the 
suit? 
 
10. The plaintiff has filed this suit for eviction of defendant 
from the suit premises on the grounds that the defendant has failed 
to pay the monthly rent for the month of April and May, 2014 in 
respect of the tenanted premises and the tenanted premises is 
required by the plaintiff for opening a suitable business for his 
unemployed son Sujit Saha. The plaintiff also pleads that as the 
defendant has already taken a room on rent located nearby to the 
tenanted premises from one Sri Upen Das, son of Late Niranjan Das 
and as such the defendant is bound to cvacate the tenanted premises 
as per Section 5(1)(f) of the Assam Urban Areas rent Control Act, 
1972.  
 
11. Per contra the defendant has pleaded that although the 
defendant offered the monthly rent for the month of April, 2014 to 
the plaintiff on 01.05.2014, the plaintiff refused to accept the same 
and as such the defendant deposited the monthly rent for the month 
of April, 2014 to the Court through NJ Case within forthnight of its 
falling due and after the aforesaid payment, the defendant has been 
regularly paying the rent for the tenanted premises through NJ Case 
till date.  The defendant also pleads that the plea of bona 
requirement made by the plaintiff is false as the eldest son of the 
plaintiff Biswajit Saha owns a cloth shop at Borobazar Market and 
Tulungia and the youngest son Sujit Saha has been working in 
Shankha Bhandar. The defendant also pleads that has not taken any 
tenanted room from any Upen Das as alleged and as such he is not 
liable to be vacated as per Section 5(1)(f) of the Assam Urban Areas 
rent Control Act, 1972 as alleged. Thus from the allegations and 
counter allegations it can be clearly discerned that there is a cause of 
action for filing this suit. As such, Issue No. 1 is decided in affirmative 
in favour of the plaintiff. 
 
12. DECISION: There is cause of action for the suit. 

 

ISSUE NO. 2: Whether the defendant has defaulted in 
payment of rent to the plaintiff in respect of the tenanted 
premises? 

 

13. Section 5 (1) (e) of The Assam Urban Areas Rent Control 
Act, 1972 deals with the law of the tenant being defaulter. It provides 
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that where the tenant has not paid the rent lawfully due from him in 
respect of the house within a fortnight of its falling due, he becomes 
a defaulter. Moreover, according to this provision any delay in deposit 
of rent in the court after the mid night of the fortnight will make the 
tenant a confirmed defaulter. Once the tenant under this provision 
fails to pay the rent within fortnight of its becoming due, he becomes 
the defaulter. 
Section 5(4) of the Act provides: 
 
“Where the landlord refuses to accept the lawful rent offered 
by his tenant, the tenant may, within a fortnight of its 
becoming due, deposit in court the amount of such rent 
together with process fees for service of notice upon the 
landlord, and on receiving such deposit, the court shall cause 
notice of the receipt of such deposit to be served on the 
landlord and the amount of the deposit may thereafter be 
withdrawn by the landlord on application made by him to the 
court in that behalf. A tenant who has made such deposit 
shall not be treated as defaulter under clause (e) of the 
proviso to sub-section (1) of this section. ” 
 
14. The law as stated above thus envisages two counts on 
which the tenant becomes a defaulter. Firstly, if the tenant does not 
pay the lawful rent within fortnight of its becoming due, he becomes 
the defaulter. Secondly, if the tenant does not deposit the rent in the 
court as per the requirements of Section 5(4) of the Act, he becomes 
a defaulter in the eye of law. In view of the clear position of law 
regarding the defaulter as stated above, let me go through the 
averments made by both parties in their respective pleadings as well 
as the evidence adduced by both the parties in proof or disproof of 
their pleadings. 
 
15. The learned counsel for plaintiff during the course of the 
argument had submitted that as per the rent agreement dated 
15.04.2009 (Exhibit 1) executed between the plaintiff and the 
defendant, the tenancy in respect of the suit premises commenced 
on 23rd and …………. on 22nd of every month. The learned counsel 
further submitted that as per the stipulation made in paragraph 2 of 
Exhibit 1, the defendant was required to pay rent within 7 days of its 
having become due i.e., 30th of every month, and on its refusal was 
required to deposit the rent in the court within fortnight of every 
succeeding month, and as the defendant had failed to do so, he is a 
defaulter and liable to be evicted from the tenanted premises.    

 

16. Per contra the learned counsel for the defendant had 
submitted that as per the stipulation made in paragraph 2 of Exhibit 
1, the defendant was liable to pay rent within 7th day of every 
following English calendar month i.e., 7th of every month and on its 
refusal was required to deposit the rent in the court within 22nd of 
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every succeeding month. The learned counsel had further submitted 
that as the defendant has deposited his rent for the month of April, 
2014 to the Court through NJ Case within fortnight of its falling due 
after the same was refused by the plaintiff on being offered to the 
later and after the aforesaid payment, as the defendant has been 
regularly paying the rent for the tenanted premises through NJ Case 
after the same being offered to the plaintiff and refused by him till 
date he is protected by Section 5(4) of the Urban Areas Rent Control 
Act and as such he is not a defaulter. 

 

17. On perusal of paragraph 2 of the rent agreement executed 
between the plaintiff and the defendant on ………………., it can be 
clearly discerned that the defendant was liable to pay rent for the 
tenanted premises within 7th day of every following English calendar 
month. Section 3 (35) of the General Clauses Act provides that 
„month shall mean a month reckoned according to the British 
Calender‟. Every English calendar month presupposes 30 days which 
would naturally imply that the defendant was bound to pay his 
monthly rent within 7th day of every succeeding month and on its 
refusal to deposit the same before the court within 15 days i.e., 22nd 
of every succeeding month to claim protection under Section 5(4) of 
the Urban Areas Rent Control Act. On perusal of Exhibit D, E, F, G, H, 
I, J, K, L, M, N, O, P, Q, R, S, T, U, V, W, X, Y, Z it appears that the 
defendant has deposited the month rent for the month of April, 2014 
to February, 2016 before 22nd of every succeeding calendar month.…. 
the due date for the purpose of payment of rent would be 30th of 
every month. The learned counsel also submits that for the  have 
alleged that the defendant no. 1 has not paid the rent of the suit 
premises from the month of January, 2009 till date i.e., till the filing 
of the present suit. The defendant no. 1, however, denies the 
aforesaid claim and submits that he has paid/deposited the rent for 
the suit premises from the month of January, 2009 till date i.e., till 
the filing of the present suit. According to the legal maxim affirmati 
non neganti incumbit probatio, the burden of proving the 
existence of a fact lies on the person who claims or asserts its 
existence and not on the person who denies the same. In the present 
suit the plaintiffs have denied the payment of rent by the defendants. 
On the contrary, the defendant no. 1 has asserted that he has paid 
rent to the plaintiffs. As such, it is the defendant no. 1 who is 
affirming the fact of payment of rent. Hence, the defendant no. 1 is 
under an obligation to prove that they have paid rent from January, 
2009 till date. The defendant no. 1 has submitted in his evidence in 
affidavit as DW1 that „we used to pay regular monthly rent 
since its inception of tenancy till the month of December 
2008 uninterruptedly. But in the month of February 2009 the 
plaintiffs refused to accept the monthly rent of January, 
2009 when I went to offer the said house rent to the 
plaintiffs. Therefore finding no other alternative I started 
depositing the house rent within fortnight before the Hon‟ble 
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Court on every month through NJ Case. Hence I and the co-
defendant are not defaulter as per the Assam Urban Areas 
Rent Control Act, 1972 as on each and every month I offered 
the rent to the plaintiffs prior to deposition in the Court‟.  
 
18. To substantiate his claim, the defendant no. 1 has 
exhibited records of Misc NJ Cases from the month of January, 
2009 to February, 2013 as Exhibit I to Exhibit AAG  as DW1. 
The plaintiffs have not cross examined DW1 and, as such, his 
evidence regarding regular payment of rent in respect of the suit 
premises after fulfillment of criteria laid down in Section 5(4) of the 
Assam Urban Areas Rent Control Act till the month of February, 2013 
has remained intact. Thus the defendant no. 1 having proved the fact 
as to regular payment of the rent for the suit premises from the 
month of January, 2009 till the filing of the present suit, it is highly 
probable that the defendant no. 1 has been regularly paying rent for 
the suit premises and, as such, he is not a defaulter as alleged. Issue 
No. 4 is decided in negative in favour of the defendants. 
 
19. DECISION:  The defendants have not defaulted in 
payment of monthly house rent for the suit premises.  
 
 
 
 
ISSUE NO. 5: Whether the suit premise is bona fide required 
by the plaintiffs? 
 
 
20. The plaintiffs have pleaded that the tenanted premises is 
required for accommodation of the plaintiffs and their family 
members as the Assam Type House situated at Bongaigaon Main 
Bazar (Boro Bazar) wherein they are presently residing has become 
congested due to the inclusion of new family members such as the 
wife and children of the son of plaintiff no. 1 namely Niladri 
Chowdhury, wife of the son of plaintiff no. 5 namely Nilay Chowdhury 
etc. The plaintiffs have further pleaded that the tenanted premises is 
required for the establishment of office cum chamber of Nilay 
Chowdhury (son of plaintiff no. 5) who is an insurance surveyor and 
for opening a shop of Niladri Chowdhury who has been running his 
business from a rented room in the Bongaigaon Town. 
 
21. Bona fide requirement under clause © of Section 5(1) of 
the Assam Urban Areas Rent control Act, 1972 envisages the 
requirement for the following purposes: 

 
a. Personal requirement of the landlord for his own 

occupation 
b. Requirement for the occupation of the persons for whose 

benefit the house is held by the landlord 
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c. Requirement of the house either for the purpose of repairs 
or rebuilding 

d. Any other cause which may be deemed satisfactory by the 
court (any other cause should be interpreted ejusdem 
generis)   

 
22. In the present suit although the plaintiffs have pleaded 
that the space available in their Assam Type House situated at 
Bongaigaon Main Bazar (Boro Bazar) is not sufficient to accommodate 
their burgeoning family members and, as such, they require the 
tenanted premises for their accommodation they, however, have not 
placed any materials on record showing the exact number of 
members which their family consists of, or the rooms available in 
their Assam Type House situated at Bongaigaon Main Bazar (Boro 
Bazar) so as to substantiate their claim that the available space in the 
aforesaid Assam Type House is too congested to accommodate their 
burgeoning family members. 
 
23. Furthur, although the plaintiffs have asserted that Niladri 
Choudhury (son of plaintiff no. 1) requires the tenanted/suit premises 
for shifting his Pathelogical Lab which he has been running from a 
rented room situated at Kaniska Hotel there is, however, no materials 
on record to show that the tenanted/suit premises is more viable or 
conducive for running the pathological lab than the rented room from 
where it has been operated presently, or that the business in the 
aforesaid rented room is not going on smoothly and shifting the same 
to the tenanted/suit premises will enhance the business of Niladri 
Chowdhury or any pressing circumstances which has led Niladri 
Choudhury to shift his pathological lab to the tenanted/suit premises. 
In the same way, although it has been pleaded that the tenanted 
premises is required for opening an office cum chamber of Nilay 
Chowdhury (son of plaintiff no. 5) who is an insurance surveyor, 
there is no material on records for eg. office plan, source of the 
means or fund by which they intend to construct the office cum 
chamber, municipal permission etc. which could substantiate that the 
intended office is not merely their desire but a cogent need sans 
which Nilay Chowdhury would be deprived of his occupation. 
 
24. The Hon‟ble Supreme Court in Pherose Bamanji Desai –Vs- 
Chandra Kant, AIR 1974 SC 1059 held that- „the word requires 
means that there must be an element of need before the 
landlord can be said to require the premise for his own use 
and occupation. It is not enough that the landlord should 
merely desire to use and occupy the premise, what is 
necessary is that he should need them for his use and 
occupation‟.  

 
25. In Mattulal vs Radhela AIR 1974 SC 1974, the Honble 
Supreme Court observed that „mere assertion on the part of the 
landlord that he requires a non residential accommodation in 
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the occupation of the tenant for the purpose of starting or 
continuing his own business is not decisive. The word 
requires signifies that mere desire on the part of the landlord 
is not enough but there should be an element of need and 
the landlord must show. The burden being upon him, that he 
genuinely requires the non residential accommodation for 
the purpose of starting or continuing his own business‟.   
 
26. In the present suit, the plaintiffs have not been able to 
substantiate their claim in respect of their requirement of the 
tenanted premises for the accommodation of the plaintiffs and their 
family members or for the establishment of office cum chamber of 
Nilay Chowdhury and Niladri Choudhury with the help of any oral or 
documentary evidence. Thus in the absence of any materials on 
record, it is highly probable that the tenanted premises is not 
required for residential or non residential accommodation of the 
plaintiffs and their family members. Accordingly, I am of the 
considered view that the suit premise is not bona fide required by the 
plaintiffs for their residential or non-residential use. Hence, this issue 
is decided in negative in favour of the defendant. 
 
27. DECISION: The suit premise is not bona fide 
required by the plaintiffs. 
 
ISSUE NO. 6: Whether the defendant has violated the terms 
and conditions of the rent agreement? 
 
28. The plaintiffs have pleaded the defendant is liable to be 
ejected from the suit premises for violating the terms and conditions 
of the tenancy agreement dated 01.04.1995 penned between the 
plaintiffs and the defendant by installing an Iron Grill Gate by 
demolishing the old existing structures in the month of January, 2011 
without notice, knowledge, permission and consent of the plaintiffs.    
 
29. Per contra the defendant had submitted that he had 
installed the iron-gate in the tenanted premises without causing any 
damage to the existing structure of the same as it was in a 
dilapidated condition after taking verbal permission from plaintiff no. 
1. It is pertinent to mention herein that clause 1(d) of the lease deed 
dated 01.04.1995 executed between the plaintiff and the defendant 
expressly provides that „the lessee had agreed not to make any 
repair, construction, extension or fixtures prior to the 
approval, consent and permission of the lessor no. 1 Nakul 
Chandra Choudhury‟. 
 
30. To substantiate their claim, the plaintiffs have examined 
PW1 and PW4. PW1 who is one of the plaintiffs has reiterated the 
plea taken by the plaintiffs in their deposition. PW1, however, in his 
cross examination had deposed that he does not remember the date 
when the defendant installed the iron-gate, and although he had 
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opposed but he does not remember the date and he had also not 
informed the police about the aforesaid fact. PW4 who is an 
independent witness has corroborated the allegation set forth by PW1 
pertaining to the installation of Iron Grill Gate by the defendant by 
demolishing the old existing structures inside the tenanted premises 
in his examination in chief but the later in his cross examination had 
stated that „the defendant carried on major construction 
works in January, 2011 both inside the suit room and outside 
and the plaintiff objected to the construction works but 
when they objected is not known to me. I was not present at 
the time when the plaintiffs objected. I have learnt from the 
plaintiffs that they have objected to the construction works‟.   
 
31. Thus the plaintiffs not having been able to prove the fact 
of their alleged objection against the installation of Iron Grill Gate by 
the defendant, it is highly probable that the defendant made the 
aforesaid construction with the prior approval of the plaintiffs. Issue 
No. 6 is, accordingly, decided in negative in favour of the defendant. 

 
32. DECISION: The defendant has not violated the 
terms and conditions of the rent agreement. 
 
ISSUE NO. 7 AND 8: Whether the plaintiffs are entitled to get 
the decree as prayed for?/To what other reliefs the parties 
are entitled? 
 
33. For the sake of convenience Issue No. 7 and 8 have been 
discussed together. In view of the decision made in Issue No. 5 and 
6, wherein it has been held that the suit premise is not bona fide 
required by the plaintiffs, and the defendant has not violated the 
terms and conditions of the rent agreement, I am of the considered 
view that the plaintiffs are not entitled to the reliefs prayed for as 
they could not fulfill any of the criteria/conditions laid down from 
Section 5 (1) (a) to (f) of the Assam Urban Areas Rent Control Act, 
1972 which is a sine qua non for eviction of a tenant. From the above 
discussions and decisions on issues, it is found that, the plaintiffs 
have not succeeded in proving their case and, as such, are not 
entitled to the decree as prayed for or any other relief or reliefs. 
Issue No. 7 and 8 are decided accordingly. 
 
34. DECISION: The plaintiffs are not entitled to the 
decree as prayed for or any other relief or reliefs. 
 

 
O R D E R     

 
From the above discussions and decisions on issues, it is found that 
the plaintiffs have not succeeded in proving that the suit premise is 
bona fide required by the plaintiffs for accommodating their 
burgeoning family members or for the establishment of office cum 
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chamber of Nilay Chowdhury (son of plaintiff no. 5) and for opening a 
shop of Niladri Chowdhury or that the defendant has violated clause 
1(d) of the lease deed dated 01.04.1995 executed between the 
plaintiff and the defendant by installing an Iron Grill Gate by 
demolishing the old existing structures in the month of January, 2011 
without notice, knowledge, permission and consent of the plaintiffs. 
As such, the plaintiffs are not entitled to the decree as prayed for. 
 
In the light of the above findings and directions, the suit is dismissed 
on contest with cost. 
 
Prepare decree accordingly within fifteen days. 
 
The judgment is delivered in the open court and the operative part of 
the judgment is pronounced in the open court today, the 23rd day of 
August, 2016 and it is given under my hand and seal. 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
(Uttam Chetri) 
Munsiff, Bongaigaon 
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APPENDIX       
 
PLAINTIFF‟S WITNESSES 
 
PW 1: Nakul Choudhury 
PW 2: Niladri Choudhury 
PW 3: Niloy Choudhury 
PW 4:  Bongajit Dey 
 
PLAINTIFFS EXHIBITS 
 
1. Exhibit 1:  Original Priodic Khiraj Lease and Town Land  

Patta 
2. Exhibit 2:  Letter dated 29.03.2010   
3. Exhibit 3:  Original registered envelop  
4. Exhibit 4:  Copy of the legal notice dated 21.01.2011  
5. Exhibit 5:  Reply letter dated 31.01.2011 
6.  Exhibit 6:   Registered envelop sent and served by the  

defendant to the engaged advocate of the plaintiffs 
7. Exhibit 7:   Registered AD Card 22.01.2011 
 
DEFENDANT‟S WITNESSES 
 
DW 1:   Suresh Maloo 
DW 2:   Jethmal Betala 
DW 3:  Madanlal Agarwala 
DW 4:   Ram Avtar Maheshwari 

 
DEFENDANT EXHIBITS 
 
1. Exhibit A:  Tenancy Agreement dated 02.04.1972 
2. Exhibit B:  Tenancy Agreement dated 01.04.1995 
3. Exhibit C   Rent receipt dated 01.05.2007 
4. Exhibit D   Rent receipt dated 20.01.2009 

Certificate of Registration of Central Sales Tax dated 
31.03.1980 

5. Exhibit E   Rent receipt dated 24.01.2009 
6. Exhibit F   Letter dated 29.03.2010   
7. Exhibit G   Carbon copy of the letter dated 30.06.2010 
8. Exhibit H   Statement of accounts of SBI Bongaigaon            
                              Branch 
9. Exhibit I   Statement of accounts of SBI Bongaigaon  

Branch      
10. Exhibit J   Legal notice dated 21.01.2011 
11. Exhibit K   Reply letter dated 31.01.2011 
12. Exhibit L   Letter dated 04.02.2011 
13. Exhibit M   Cheque dated 31.01.2011 
14. Exhibit N   Misc NJ Case No. 57/2011  
15. Exhibit O   Misc NJ Case No. 112/2011  
16. Exhibit P   Misc NJ Case No. 51/2012  
 
 
COURT WITNESS 
 
1. CW1: Mukul Choudhury 

 
 
 
(Uttam Chetri)   
Munsiff, Bongaigaon 
 

 

 


