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HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

District: Bongaigaon 

IN THE ORIGINAL COURT OF THE MUNSIFF BONGAIGAON 

Present: - Syeda Farida Afzal Zinnat, AJS 

Dated: - 10th day of March 2014  

TITLE SUIT: - 26 / 2010 

 

Sri Ganesh Chandra Hazarika..............Plaintiff  

Versus 

Sri Raheswar Ray and Ors....................Defendants 

 

This suit/ case coming on for final hearing on 7th day 

of March 2014, in the presence of: 

 

Jahanuddin, Advocate for the plaintiff 

Sri D.C.Nath, Advocate for the defendant 

 

And having stood for consideration to this day, the 

court delivered the following judgment. 

 

 

JUDGEMENT 

This is a suit for declaration, recovery of khas 

possession and permanent injunction. 

 

 

1. Plaintiff purchased a plot of land measuring 4 

bigha 1 katha 15 lecha in old patta No. 67/new 
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patta No. 107 and periodic Khiraj patta No. 132, 

dag No. 32 (old)/ 30 (new) at Revenue village 

Jogighopa under Bongaigaon Revenue Circle at market 

value of Rs. 75,000/- from the original owner 

Khiroram Das through registered sale deed No. 

600/747 on 30/5/2007 and took delivery of 

possession of the land and started cultivating Sali 

paddy on the land. This plot is land is described 

in the schedule and is the suit land. 

2. Plaintiff got the land mutated in his name in the 

record of rights and is paying revenue regularly. 

His name has been recorded in the periodic Khiraj 

patta jointly along with the proforma defendants 

and the original owner Khiroram Das and he has been 

enjoying his land since last several years. It is 

stated that although the name of the defendant No. 

1 and 2 appears in the periodic Khiraj patta but 

their land is totally separate and they have no 

land in the patta. Plaintiff pleads that the 

defendants have no land contiguous to the suit 

land. 

3. But in the month of February 2008 when the suit 

land was lying vacant after harvesting Sali paddy 

the defendants trespassed into the suit land and 

started ploughing over the land. The plaintiff’s 

mother and her brother resisted the defendants in 

ploughing the field. Upon getting information of 

this incident the plaintiff who is serving in the 

department of Defence came home and filed an 

application for demarcation of the suit land which 

has been registered as demarcation case No. 

25/2007-2008 of the Office of the Assistant 

Settlement Officer, Bongaigaon. The ASO gave notice 

to the defendants fixing 14/3/2008 and set the 

concerned Lot Mondol for survey and demarcation of 
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the suit land but the defendants obstructed the Lot 

Mondol and so the survey and demarcation could not 

be completed and the defendants dispossessed the 

plaintiff from the suit land with the help of hired 

men and labours. Thus, without right, title and 

interest the defendants are in possession since 

14/3/2008. Hence, this suit for recovery of 

possession as well as permanent injunction. 

4. Defendants contested the suit and pleaded non 

maintainability, lack of cause of action, under 

valuation, bar of limitation, non joinder and mis 

joinder of parties.  

5. Defendants pleaded that the present market value of 

the suit land should not be less than Rs. 

2,00,000/- per bigha as the suit land is situated 

only two kilometres away from Bongaigaon Municipal 

area and so the suit ought to have been valued at 

minimum Rs. 8,00,000/- or more. 

6. Defendants pleaded that Khiroram Das was not the 

owner of the suit land and he had no right to 

transfer the suit land. That, he had no possession 

over the suit land at any point of time. Defendants 

pleaded that since the plaintiff is out of 

possession for more than twelve years, the suit is 

barred by limitation. 

7. It is also pleaded that the defendant No. 3 who has 

already expired is wrongly made a party and the 

name of defendant No. 1 is wrongly spelled in the 

plaint. 

8. Defendants also pleaded that the alleged mutation 

of the land in the name of the plaintiff has been 

made without the possession of the plaintiff and 

without proper survey and demarcation. The 

defendants pleaded that the plaintiff has not 

acquired any right, tile and interest over the suit 
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land on the strength of illegal registered sale 

deed and mutation. 

9. Defendants claim that the plaintiff never 

cultivated over the suit land and that the 

defendants have been cultivating the suit land 

since the days of their predecessor in interest 

continuously, peacefully and openly without any 

interference from any quarter in any manner 

whatsoever. As such there is no question of 

trespassing into the suit land. They pleaded that 

the plaintiff initiated the demarcation proceeding 

in an attempt to grab the suit land on the strength 

of the illegal sale deed and mutation recorded in 

his name. The plaintiff could not even identify the 

suit land at the time of the demarcation process 

and so demarcation could not be completed by the 

Revenue staff. Thus, the defendants prayed for 

dismissing the suit. 

10. The pro forma defendant No. 3(a), 3(b) and 3(c) 

also contested the suit by way of separate written 

statement they pleaded that they have no knowledge 

about the plaintiff purchasing the suit land. They 

pleaded that their mother Lupse Bala Ray and father 

Late Monmohan Ray have got 5 bighas of land each in 

their name at village Jogighopa which they 

purchased from Sri Amalendu Barua, S/o Late Heramba 

Prasad Barua through registered sale deed in April, 

1990 and the land have been duly mutated in their 

names vide order dated 1.3.1993 of the Assistant 

Settlement Officer, Bongaigaon Revenue Circle and 

accordingly they have been treated as pattadars 

along with other pattadars in the Revenue Records. 

They have possession over the said land purchased 

by their parents and are cultivating the same since 

April, 1990. The revenue authority has issued 
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periodic khiraj patta vide Myadi Khiraj Patta No. 

132 for village Jogighopa, Tehsil- Bongaigaon under 

District- Bongaigaon in favour of Smt. Lupse Bala 

Ray and Late Manmohan Ray. Stating thus, they 

pleaded for dismissing the suit. 

11. Upon the pleadings of the parties my learned 

predecessor in office framed the following issues 

in this suit- 

1. Whether there is cause of action for the suit? 

2. Whether the suit is barred by limitation? 

3. Whether the suit is bad for non-joinder of 

necessary and mis-joinder of unnecessary parties? 

4. Whether the plaintiff has right, title and 

interest over the suit land? 

5. Whether the plaintiff is entitled to recovery of 

khas possession? 

6. Whether the plaintiff is entitled to get the 

decree? 

7. To what other reliefs the parties are entitled? 

12. Besides exhibiting documents the plaintiff and 

the defendant have adduced oral evidences in 

support of their pleadings. 

 

13. I have heard arguments of the learned counsel 

for the plaintiff and the defendant. My findings on 

the issues are narrated below. 

 

Discussion on evidence, decision and reasons 

thereof: 

 

 DECISION ON ISSUE NO. 1: 
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14.  The rival contentions of the parties do give 

rise to a cause of action. 

 

 

DECISION ON ISSUE NO 2: 

 

15. The defendant has pleaded that the suit is 

barred by limitation as the plaintiff and Khiroram 

Das from whom the plaintiff purchased the suit land 

is out of possession for more than twelve years. It 

is the case of the defendant that Khiroram Das did 

not have any sellable right over the suit land. But 

the defendant side could not prove through just and 

cogent evidence that the plaintiff did not have 

possession over the suit land. On the other hand 

PW1 (Ganesh Chandra Hazarika) and PW2 (Hariday 

Nath) stated in their evidence that the plaintiff 

took delivery of possession of the suit land after 

purchasing the same from Khiroram Das on 30/5/2007. 

PW2 stated that he cultivated over the suit land on 

behalf of the plaintiff who is his nephew. There is 

no evidence on record which shows that the 

plaintiff did not have possession over the suit 

land. Hence I am of the considered opinion that the 

plea of the defendant that the suit is barred by 

limitation because of the plaintiff not having 

possession over the suit land has not been proved. 

This issue is decided in the negative and in favour 

of the plaintiff.  

 

DECISION ON ISSUE NO 3: 
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16. This issue relates to question as to whether 

the suit is bad for non-joinder of necessary 

parties. In this context the defendant has stated 

that the plaintiff has wrongly spelled the name of 

the defendant No. 1 in the plaint and that in spite 

of the fact that the pro forma defendant No. 3 has 

already expired he has been made a party to the 

suit.  

After the fact of the death of the pro forma 

defendant No.3 was brought to the knowledge of the 

plaintiff the legal heirs of pro forma defendant 

NO. 3 were substituted in place of their deceased 

father. The defendant No 1 appeared in the suit 

even after the spelling mistake.  

17. It is relevant to mention in this regard that- 

A necessary party is one whose presence is 

indispensable to the constitution of the suit, 

against whom the relief is sought and without whom 

no effective order can be passed. A proper party on 

the other hand is that, in whose absence an 

effective order can be passed, but whose presence 

is necessary for a complete and final decision on 

the question involved in the proceeding. [Enam 

Vikas Parishad v. Gyan Devi, AIR 1995 SC 724]. 

Where a person, who is necessary or proper party to 

a suit, has not been joined as a party to the suit, 

it is a case of non-joinder. On the other hand, if 

two or more persons are joined as plaintiffs or 

defendants in one suit in contravention of Order 1, 

Rules 1 & 3, of C.P.C. and they are neither 

necessary nor proper parties, it is a case of mis-

joinder of parties.  

18. Now, as per the provisions of Order 1 Rule 3 of 

C.P.C. Which goes as:  
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19. Who may be joined as plaintiffs— All persons 

may be joined in one suit as plaintiffs where— 

(a) Any right to relief in respect of, or arising 

out of, the same act or transaction or series of 

acts or transactions is alleged to exist in such 

persons, whether jointly, severally or in the 

alternative; and 

(b) If separate suits were brought against such 

persons, any common question of law or fact would 

arise. 

20. In the present case the plaintiff has stated in 

the plaint that the names of the defendants and the 

pro forma defendants appear jointly in the myadi 

khiraj patta. Hence the defendants and the pro 

forma defendants are necessary parties to the suit. 

The legal heirs of the deceased pro forma defendant 

No. 3 have been substituted in his place in this 

suit.  

21. Considering the above circumstances I am of the 

opinion that the suit is not bad for non-joinder or 

mis-joinder of unnecessary parties. As such this 

issue is decided in negative and in favour of the 

plaintiff. 

DECISION ON ISSUE NO. 4: 

22. The defendant has pleaded that Khiroram Das was 

not the owner of the suit land. Plaintiff pleaded 

that he purchased the suit land measuring 4 bigha 1 

katha 15 lecha in old patta No. 67/new patta No. 

107 and periodic Khiraj patta No. 132, dag No. 32 

(old)/ 30 (new) at Revenue village Jogighopa under 

Bongaigaon Revenue Circle at market value of Rs. 

75,000/- from the original owner Khiroram Das 

through registered sale deed No. 600/747 on 

30/5/2007. Plaintiff has exhibited the original 

sale deed as Exhibit 1. PW3 Kamal Chandra Ray is 
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the deed writer who proved the signatures of 

Khiroram Das and witnesses Giribala Barua and 

Dhajen Ray. Plaintiff has also exhibited the land 

holding certificate issued by the ASO, Bongaigaon 

as Exhibit 2. The plaintiff’s name has been 

recorded in the record of rights. The name of 

Khiroram Das also occurs in the record of rights 

which he exhibited as Exhibit 4. The revenue 

authority has issued Khiraji Myadi patta in favour 

of the plaintiff which he exhibited as Exhibit 5. 

The pro forma defendant No. 2 and 3(a), 3(b), 3(c) 

has 10 bigha of land in the same dag and patta. But 

there is no dispute regarding their 10 bigha land 

which over which they are cultivating. The 

defendants have claimed that Khiroram Das was not 

the owner of the suit land but no evidence in this 

regard has been adduced by the defendants. It is a 

well settled principle of evidence that whoever 

desires any court to give judgment as to any legal 

right or liability dependant on the existence of 

facts which he asserts, must prove that those facts 

exists. That Khiroram Das was not the owner of the 

suit land has been asserted by the defendants in 

their written statement but no evidence could be 

adduced by them. On the other hand perusal of the 

documents produced by the plaintiff shows that the 

name of Khiroram Das appears in the record of 

rights along with the pro forma defendants and 

Khiroram Das sold the suit land to the plaintiff 

through registered sale deed. Thus it is seen that 

the plaintiff has right, title and interest over 

the suit land.  

DECISION ON ISSUE NO.5, 6 and 7: 

23. As these three issues are inter related they 

are taken up together for the sake of brevity. 
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24. The plaintiff’s right, title and interest have 

been established. Hence, the plaintiff is entitled 

to get recovery of possession.  

 Order    

The suit is decreed on contest with cost. The plaintiff 

is entitled to get the khas possession of the suit land 

after demarcation of the suit land by the concerned 

Revenue Authority. Prepare decree accordingly within 15 

days. 

Given under my hand and the seal of this Court on this 

the 10th day of February 2014. 

 

      Syeda Farida Afzal Zinnat 

      Munsiff, Bongaigaon. 

 

 

APPENDIX 

Witness for the plaintiff:-  

1. PW1: Ganesh Chandra Hazarika 

2. PW2: Hariday Ray 

3. PW3: Kamal Chandra Ray 

 

Witness for the defendant: -   

 Nil 

 

     Exhibits: 

Plaintiff’s exhibit:  

1. Exhibit 1: Original Sale Deed No. 600/747 executed 

by Khiroram Das dated 30/5/2007 

2. Exhibit 1(1): Signature of Deed Writer Kamal 

Chandra Ray i.e. PW3 
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3. Exhibit 1(2)- 1(7)and 1(10), 1(11): Signature of 

Khiroram Das 

4. Exhibit 1 (8), 1(12): Signature of Giribala Barua 

5.  Exhibit 1(9):Signature of Dhajen Ray 

6. Exhibit 2: Land Holding Certificate issued by the 

ASO, Bongaigaon in favour of Ganesh Chandra 

Hazarika 

7.  Exhibit 3: Jamabandi for surveyed villages 

8.  Exhibit 3 (1): Name of the plaintiff in the 

Jamabandi 

9. Exhibit 4: Name of Khiroram Das in the Jamabandi 

10.  Exhibit 5: Copy of periodic Khiraj Patta No. 

132 (Compared with the original)  

11. Exhibit 6 and 7; Revenue Paying Receipt 

Defendant’s Exhibit: 

Nil 

Pro forma defendants’ Exhibits 

1.  Registered sale deed No. 883/548 dated 24/4/1990 

2.  Registered sale deed No. 884/549 dated 24/4/1990 

3. Periodic Khiraj Patta vide Patta No. 132 and Dag 

No. 30 

4. Land Holding certificate vide No. 4759 dated 

23/12/2010 

5. Certified Copy of order of demarcation case No. 14 

dated 21/2/1997 

6. Certified Copy of Jamabandi dated 15/6/1996 

7. Land Revenue Receipt  dated 21/12/2010 
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