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Form no. (J) 2 

 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

District: Bongaigaon 

 

IN THE ORIGINAL COURT OF THE MUNSIFF BONGAIGAON 

 

Present: - Syeda Farida Afzal Zinnat, AJS 

 

Dated: - 13th day of March 2014  

 

TITLE SUIT: - 47 / 2007 

 

Md. Fazal Ali and another.................….Plaintiff  

 

Versus 

 

Legal heirs of Md. Abdul Jalil Mondol and Others..........Defendant 

 

This suit/ case coming on for final hearing on 7th day of March 2014, in 

the presence of: 

 

Sri Pankaj Baidya and Samir Sarkar, Learned Advocate for the plaintiff 

 

And Sri N.K.Ghosh, Learned Advocate for the defendant 

 

And having stood for consideration to this day, the court delivered the 

following judgment. 

 

 

JUDGEMENT 
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This is a suit for declaration of right, title and interest, eviction and 

recovery of khas possession and permanent injunction.  

1. Plaintiffs have filed this suit against ten defendants but later on 

the defendant No. 3, 5 and 8 were struck off ( vide order dated 

4/7/2008) and one Msst. Rabia Khatun was impleaded as 

defendant No. 4. As the defendant No. 4 did not appear the suit 

proceeded ex-parte against her.  

2. The plaintiff’s case is that the father of the plaintiffs Late Barkat 

Ali had his self acquired land covered by dag No. 105 and 106 

measuring 8 bigha 2 katha 16 lecha and 4 bigha 1 katha 13 lecha 

respectively at village Bilashpur under Sidli Revenue Circle which 

are described in schedule A and B and which are the suit lands. 

After the death of their father the plaintiffs became the owner s 

and possessors of the suit land and continued to possess the suit 

land without any interruption. It came to the knowledge of the 

plaintiffs that Abdul Jalil Mondol, Nasimuddin, Abdul Hakim 

Mondol, Msst. Rabia Khatun, Samser Ali and Msst. Kunsumnessa 

got the suit lands mutated in their name in connivance with the 

revenue staff in the first part of 2007 and on 15.9.2007 the 

plaintiffs were dispossessed from the suit lands by the defendants 

mentioned above and the suit lands were given under the 

possession of Md. Oja Ali and Md. Dildar Ali who are staying in 

the suit land by constructing permanent structures and ploughing 

the land. 

3. The plaintiffs lodged written complaints before the Deputy 

Commissioner, Bongaigaon on 20/9/2007 urging him to delete the 

names of the defendants from the record of rights which has been 

forwarded to the Circle Officer, Sidli Revenue Circle on 24/9/2007 

and the matter is sub-judice. 

4. The plaintiffs have learnt that the defendants are trying to 

alienate the suit land hence this case. 

5. Defendant contested the suit and set up a counter claim. All the 

averments in the plaint are denied by the defendants in their 

written statement. Defendant took the pleas of lack of cause of 
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action, mis-joinder and non-joinder of necessary parties. In their 

counter claim the defendants admitted that the father of the 

plaintiffs was the original owner of the suit land. but on 

25/11/1966 he sold 5 bigha 3 katha 5 lecha land from dag No. 105 

and 106 of the annual patta No. 13 to Md. Sayed Ali Munshi at a 

consideration of Rs. 198/- only (Rupees one hundred and ninety 

eight only) and delivered possession to him and on 9/2/1973 sold 

the rest of the suit land measuring 7 bigha 1 katha 4 lecha 

through another unregistered sale deed to Md. Abdul Jalil Mondol 

(since deceased) at a consideration of Rs. 1050/- ( Rupees one 

thousand and fifty only) and delivered possession of the land to 

him. It is pleaded that the purchasers continued to possess the 

suit land by constructing permanent structures and by mutation 

in the record of rights. After their death the legal heirs, who are 

the contesting defendants continued to possess the suit land and 

so the allegation of the plaintiffs that they have been dispossessed 

by the defendants is false. The defendants claimed that the 

plaintiffs have no right, title and interest over the suit and thus 

prayed for dismissing the suit of the plaintiffs and to pass a decree 

of right, title and interest by way of adverse possession and 

injunction.   

6. The plaintiff filed written statement against the counter claim of 

the defendant and denied the defendants claim.  The plaintiffs 

denied that their father sold any land to the predecessor in 

interest of the defendants. 

 

7. Upon the pleadings of the parties my learned predecessor in office 

framed the following issues in this suit- 

 

1) Whether there is any cause of action? 

2) Whether the suit is barred by limitation? 

3) Whether the suit is bad for non joinder of necessary parties and 

mis joinder of unnecessary parties? 
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4)  Whether Barkat Ali, the father of the plaintiffs, was the owner 

and possessor of the suit lands and whether the plaintiffs, 

being the legal heirs of Barkat Ali, became the joint owners and 

possessors of the suit land? 

5) Whether the plaintiffs were dispossessed from the suit lands by 

the defendants as alleged? 

6) Whether the plaintiffs have right, title and interest over the 

suit land? 

7) Whether the plaintiffs are entitled to khas possession over the 

suit lands by evicting the defendants therefrom? 

8) To what other relief (s) the parties are entitled? 

 

8.  My learned predecessor in office passed judgment decreeing the 

suit of the plaintiff and dismissing the counter claim of the 

defendant. Appeal was preferred and Hon’ble Civil Judge allowed 

the appeal and the case was remanded back to this Court for 

passing a fresh judgment by framing three additional issues. 

Additional Issues: 

Additional Issue No. 1: 

Whether Barkat Ali Khan, predecessor of plaintiffs sold land 

measuring 5 bigha 3 katha 5 lecha covered by dag No. 105 and 106 

of Eksona Patta No. 13 through an unregistered sale deed to one 

Md. Sayed Ali Munshi on 25/11/1966 AND whether Barkat Ali 

Khan sold 7 bigha 1 katha 4 lecha land covered by dag No. 105 

and 106, Eksona Patta No. 13 to Md. Abdul Jalil Mondol on 

9/2/1973 by executing an unregistered sale deed? 

Additional Issue No. 2: 

Whether the defendants have right, title and interest over the C 

and D schedule land as claimed in the counter claim? 

Additional Issue No. 3: 

Whether the defendants acquired right, title, interest over the suit 

land by way of adverse possession? 
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9. I have gone through the evidence on record and perused the 

documentary evidence led by the parties. Heard arguments of the 

learned counsel for the plaintiff and the defendant. My findings on 

the issues are narrated below. 

 

10. Discussion on evidence, decision and reasons thereof: 

 

DECISION ON ISSUE NO. 1: 

 

11.  Cause of action is a bundle of facts which taken with the law 

applicable to them gives the plaintiff a right to relief against the 

defendant. It consists of every fact which is necessary to be proved 

to entitle the plaintiff to a decree. Here the plaintiff has alleged 

that the defendant is the unauthorized occupier of the suit land. 

On the other hand the defendant has claimed that the plaintiffs 

have no right over the suit land as the same was sold by the father 

of the plaintiffs to the predecessor of the defendants and that the 

defendants have acquired right, title and interest by way of 

adverse possession. The plaintiff and the defendant both are to 

prove the existence of the facts upon which they have based their 

claim. Therefore it appears that there is a definite cause of action 

to file the suit as well as the counter claim.  Accordingly this issue 

is decided in the affirmative. 

 

 

DECISION ON ISSUE NO. 2: 

 

12. Although the defendant has pleaded that the suit of the 

plaintiff is not maintainable there is nothing in the written 

statement or evidence which implies that the suit of the plaintiff 

is barred by limitation.  This is a suit for possession of immovable 

property based on title. According to Article 65 of the Limitation 

Act, 1963, the period of limitation for filing a suit for recovery of 

possession of immovable property based on title is twelve years 
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and the time from which the period of limitation begins to run is 

when the possession of the defendant becomes adverse to the 

plaintiff. According to the plaintiff the defendants have 

dispossessed them on 15/9/2007. Both the plaintiffs and the 

defendants have adduced oral evidence in support of their plea. 

The PWs have reiterated that the defendants dispossessed the 

plaintiffs on 15/9/2007 but the defendant side could not prove to 

the contrary during cross examination of the PWs. From the cross 

examination of PW4 it is found that the plaintiffs were 

dispossessed on 15/9/2007. Also it was found during cross 

examination that the DWs could not say since when they are in 

possession of the suit land. The plaintiff has filed the suit on 

20.11.2007 i.e. within 3 months from the date on which the 

defendant occupied the suit land. Hence it is seen that the suit is 

filed within the period of limitation prescribed by Article 65 of the 

Limitation Act, 1963. This issue is decided in the affirmative. 

 

 

 

DECISION ON ISSUE NO. 3: 

 

 

13. Although the defendants have pleaded non joinder and 

mis-joinder but they failed to show who the necessary parties 

are and who are joined unnecessarily in the suit. Therefore I 

am of the considered opinion that the suit is not bad for non-

joinder or mis-joinder. This issue is decided accordingly. 

 

 

DECISION ON ADDITIONAL ISSUE NO. 1: 

 

1. The defendants have claimed that the father of the plaintiffs sold 

the suit land through two unregistered sale deeds on 25/11/1966 

and on 9/2/1973 to Md. Sayed Ali Munshi and Md. Abdul Jalil 
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respectively and delivered possession to them. But in support of 

their claim the defendants exhibited only the unregistered sale 

deed dated 25/11/1966 as Exhibit M. No such unregistered sale 

deed purported to be executed on 9/2/1973 could be submitted by 

the defendants. Again except DW1 the other DWs expressed their 

ignorance about Exhibit M during their cross examination. 

Exhibit M is a thirty years old document. Section 90 of the 

Indian Evidence Act states as follows: “where any document, 

purporting or proved to be thirty years old, is produced from any 

custody which the Court in the particular case considers proper, 

the Court may presume that the signature and every other part of 

such document, which purports to be in the hand writing of any 

particular person, is in that person’s hand writing, and in the case 

of a document executed or attested, that it was duly executed and 

attested by the person whom it purports to be executed and 

attested”. 

2. Since Exhibit M is a thirty year old document it can be presumed 

that the thumb impression purported to be of Late Barkat Ali is 

his signature and the signatures of the attesting witnesses are in 

the handwriting of the attesting witnesses and that Exhibit M was 

duly executed by Barkat Ali in favour of Syed Ali Munshi. 

14. However such presumption cannot override the provision of 

section 53 of the Transfer of Property Act. It is an admitted fact 

that Exhibit M is an unregistered sale deed.  It has no legal force 

as the same is not registered according to section 53 of the 

Transfer of Property Act, 1882, which provides that immoveable 

property of the value of one hundred rupees and upwards, or in 

the case of a reversion or other intangible thing, can be made only 

by a registered instrument. Therefore Exhibit M has no force of 

law. Further the defendants could not produce any sale deed 

alleged to be executed on 9/2/1973. Therefore it is held that Barkat 

Ali did not sell any land through unregistered sale deed to Abdul 

Jalil. Further although it can be said that Barkat Ali sold land 

through Exhibit M to Sayed Ali Munshi but such sale cannot 
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transfer right, title and interest to the vendee. Therefore this 

issue is decided accordingly. 

 

DECISION ON ADDITIONAL ISSUE No. 1, 2 AND ISSUE NO. 4, 5 

AND 6: 

15. The answer to all these issues are interweaved. Hence I have 

taken all these issues together for the sake of brevity and 

convenience. 

16. As discussed above in the discussion on additional issue No. 

1 the defendants failed to produce any sale deed alleged to be 

executed on 9/2/1973. Although the defendants produced the 

unregistered sale deed dated 25/11/1966 as Exhibit M and the 

same being a document which is more than thirty years old is 

presumed to be executed by the father of the plaintiffs, but, it 

being an unregistered sale deed cannot convey any right, title and 

interest over the suit land.  The defendants have failed to 

establish their claim of right, title and interest on the strength of 

purchase from its original owner.  

17. The defendants have claimed right, title and interest also on 

the plea of adverse possession. Defendants have exhibited the land 

holding certificate dated 15/12/2007 as Exhibit A, Land revenue 

clearance certificate as Exhibit B and revenue payment receipts 

from exhibit C to L. These documents alone cannot prove the 

peaceful, uninterrupted and continued possession for more than 

twelve years of the defendants in the suit land.  

18. It is admitted by the defendants that the father of the 

plaintiffs were originally the owner of the suit lands and that 

he sold the suit land through two unregistered sale deeds and 

delivered possession to the predecessors of the defendants. I 

have already discussed above that none of the DWs could 

clearly state in their cross examination since when they are in 

possession of the suit lands. On the other hand PW4 clearly 

stated in his cross examination that he had seen the 

defendants trespass into the suit lands on 15/9/2007. This 
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suggests that the defendants are not in possession for more 

than twelve years.  

19. The plaintiffs have exhibited the annual patta No. 12 of 

the year 1963-64 issued in the name of their father Late 

Barkat Ali. Until cancelled, an annual patta confers good title 

upon the person to whom the patta is issued to hold and 

possess the land settled with him. Such a person is entitled to 

possess the land to the exclusion of all others including 

trespasser. The defendants could not prove that the annual 

patta was cancelled by the Govt. therefore the Exhibit 1 

confers a good title upon the person to whom it was issued or 

the persons claiming under him. Since the plaintiffs are the 

son of the annual patta holder Barkat Ali hence after his death 

the plaintiffs have inherited the right, title and interest over 

the suit lands through Exhibit 1.  

20. In view of the above discussions I am of the considered 

opinion that the plaintiffs became the joint owners of the suit 

land after their father’s death and that the defendants have no 

right, title and interest over the schedule C and D land by way 

of adverse possession. These issues are decided accordingly. 

 

 

 

DECISION ON ISSUES NO 6&7: 

 

 

21. From the discussions made above it is seen that the right, 

title and interest of the suit land lies with the plaintiffs. Hence the 

plaintiffs are entitled to get the decree of declaration of right, title 

and interest over the suit land and are entitled to get the khas 

possession over the suit land by evicting the defendants 

therefrom. The defendants are restrained from disturbing the 

plaintiffs in their peaceful possession after the possession of the 

suit land is restored to them. These two issues are decided 

accordingly. 
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Order    

The suit is decreed and the counter claim is dismissed on contest 

with cost. Plaintiff’s right, title and interest over the suit land are 

hereby declared. Plaintiff is entitled to recover possession of the 

suit land by evicting the defendant therefrom. Plaintiffs are also 

entitled to the decree of permanent injunction restraining the 

defendants from disturbing their peaceful possession after the 

khas possession is restored to them.  

 Prepare decree accordingly within 14 days. 

Given under my hand and seal of this Court on this the 13th day of 

March 2014. 

 

      Syeda Farida Afzal Zinnat 

      Munsiff, Bongaigaon. 

 

 

 

 

APPENDIX 

A. Witness for the plaintiff:-   

1. PW1: Md. Abjal Ali 

2. PW3: Md. Saheb Ali 

3. PW4: Md. Musaraf Ali 

 

B. Witnesses for the defendant:-  

1. DW1: Md. Abdul Hakim Mondol 

2. DW2: Msst. Kulsumnessa 

3. DW3:Md. Samser Ali 

4. DW5: Md. Jafar Ali 

5. DW6: Sri Gobinda Singha, Lot Mondol 

 

 

 



11 
 

Typed by me  
Syeda Farida Afzal Zinnat, Munsiff, Bongaigaon 
 

 

C. Plaintiff’s exhibits:  

i. Ext 1: Annual Patta 

ii. Ext 2: sketch map of the suit land 

iii. Ext 3: Land revenue paying certificate 

iv. Ext 4: Katcha Patta 

D. Defendant’s Exhibits:  

i. Exhibit A : Land Holding certificate dated 15/12/2007 

ii. Exhibit B: Land Revenue Clearance Certificate 

iii. Exhibit C to L: The land revenue payment receipts. 

iv. Exhibit M: Original unregistered sale deed dated 25/11/1966 

v. Exhibit M (1) to M(3): Signatures of witnessed and deed 

writer  

vi. Exhibit O : Summons of this Court to A.S.O/C.O Sidli 

Revenue Circle 

vii. Exhibit O (1) : The authorization endorsement 

viii. Exhibit O (2) : The signature of C.O Sanjiv Kumar Sharma 

ix. Exhibit P : The Chitha Book 

x. Exhibit P (1) : Relevant entry of Dag No. 105 

xi. Exhibit P (2) : Relevant entry of Dag No. 106 

xii. Exhibit Q: the Jamabandi of dag No.  105 and 106 

xiii. Exhibit Q( 1): relevant entry 

 

 

 

 

 

 

 

 

 


