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HIGH COURT FORM NO. (J) 2 

 

         HEADING OF JUDGMENT IN ORIGINAL SUIT 

District: Bongaigaon     

 

IN THE COURT OF MUNSIFF, BONGAIGAON 

Present: - Uttam Chetri 

Wednesday, the 20th day of April, 2016 

                    Title Suit No. 34/2012 

 

Sri Narayan Ch. Das 

Son of Late Anukul Ch. Das,  

Resident of Village: Chungapota, P.O: New Bongaigaon,  

P.S and District: Bongaigaon, Assam 

               ....................... Plaintiff 

              Versus 

 

1. Sri Ajit Kr Das 

2. Sri Manik Ch. Das 

Both are sons of Late Anukul Ch. Das,  

Resident of Village: Chungapota, P.O: New Bongaigaon,  

P.S and District: Bongaigaon, Assam 

……………Defendants 

 

1. Sri Durgesh Ch. Das 

2. Sri Pradip Ch. Das 

Both are sons of Late Anukul Ch. Das,  

Resident of Village: Chungapota, P.O: New Bongaigaon,  

P.S and District: Bongaigaon, Assam 



Page 2 of 15 
 

3. Sri Gautam Das 

Son of Late Rangalal Das 

4. Smt. Mampi Das 

Daughter of Late Rangalal Das 

Both are residents of 1233 MG Road, PO Bari Dupur, 

Kolkata 82, West Bengal 

5. Smt. Priti Rani Das,  

Wife of Sri Kajal Sil,  

Resident of Bishnupur, Guwahati, District: Kamrup, Assam 

6. Smt. Gita Rani Das (Dhar), 

Wife of Sri Hemendra Dhar,  

Resident of Police Bazar Shillong 

     

  ...............Pro forma Defendants 

 

 

This suit coming on for final hearing on 28.03.16, in the presence of 

 

Advocate for the plaintiff:     Sri Kamal Chakraborty           

Advocate for the defendants:        Sri Samir Sarkar  

 

and having stood for consideration to this 20th day of April, 2016, the 

Court delivers the following judgment :- 

 

J U D G M E N T 

 

1. This is a suit for declaration that the boundary wall made by the 

defendant no.1 in conspiracy with defendant no. 2 is illegal with 

consequential relief of dismantling the wall so made, and permanent 

injunction restraining the defendants from construction of any permanent 
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structure over the suit land till partition of the suit land as per the decree 

passed in Title Suit No. 14/2001. 

 

PLAINTIFF’S PLEA 

 

2. The fact of the case as pleaded by the plaintiff is that Late Anukul Ch. 

Das, the predecessor-in-interest of the plaintiff, defendants and pro forma 

defendants had 2 plots of land (i) a plot of agricultural land measuring 6 

(six) bighas and (ii) a plot of land measuring 1 (one) bigha covered by Dag 

no. 4 of PP No. 133 at Village: Chungapota, Sidli Revenue Circle (more 

particularly described in Schedule of the plaint, and hereinafter referred to 

as suit land); that after the death of Late Anukul Das, the plot of land 

measuring 6 (six) bighas was amicably settled between the 6 (six) sons of 

Late Anukul Das; that the viti land measuring 1 (one) bigha i.e., the suit 

land was allowed to be mutated in the name of Late Parul Bala Das, wife of 

Late Anukul Das during her lifetime as karta of the family; that during the 

lifetime of Late Parul Bala Das, she sold land measuring 1 (one) katha 5 

(five) lessas out of the suit land measuring 1 (one) bigha to the plaintiff for 

a consideration amount of Rs 10,000/- (Rupees ten thousand) only vide 

registered Sale Deed dated 09.03.2000 with due consultation with the legal 

heirs of Late Anukul Ch. Das and delivered possession of the same to the 

plaintiff immediately; that after purchasing the aforesaid plot of land, the 

plaintiff constructed his residential house therein; that in the meantime Sri 

Rangalal Das, predecessor in interest of pro forma defendant no. 3 and 4 

filed a suit along with Sri Ajit Das (defendant no. 1 in the present suit) in 

the Court of the Civil Judge (Sr. Division), Bongaigaon which was registered 

as Title Suit No. 14/2001 against the plaintiff as defendant and other legal 

heirs of Late Anukul Ch. Das as pro forma defendants for declaration, 

partition and permanent injunction in respect of the suit land claiming 1/9th 

share therein; that the aforesaid suit was decreed ex parte vide order 
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dated 30.06.2013 passed by the Senior Judge (Senior Division) in Title Suit 

14/2001 declaring that the plaintiffs, defendant and pro forma defendants 

have their equal share in the suit land; that the aforesaid decree has not 

been executed till date; that the decree holder, Ajit Ch. Das (defendant no. 

1 in the present suit) in conspiracy with Sri Manik Ch. Das, in order to grab 

more land has started construction of a boundary wall from 18.06.2012 

from east to west covering half of the suit land depriving other legal heirs 

of their rights; that the construction of the aforesaid wall has caused 

serious inconvenience to the plaintiff as it has prevented the plaintiff from 

opening his windows; that the defendants have no right to construct the 

boundary wall without partition of the land mentioned in Schedule B of the 

plaint violating the direction given in TS No. 14/2001; that the construction 

of the boundary wall is illegal and is liable to be dismantled immediately. 

The plaintiff, therefore, prays for the following reliefs: 

 

a) Decreeing the suit declaring that the construction of the 

boundary wall is illegal and liable to be dismantled;  

b) Giving necessary direction for dismantling the wall; 

c) Permanent injunction restraining the defendants from 

constructing any permanent structure over the suit land till 

partition of each share as per the decree passed in TS 14/2001;   

d) Cost of the suit, and; 

e) Any other relief/s that this Court may deem fit and proper. 

 

 

DEFENDANT NO. 1 AND 2’S PLEA 

 

3. The defendant no.1 and 2 contested the suit by filing their written 

statement. In their written statement, the defendant no. 1 and 2 have 

denied construction of any boundary wall on 18.06.12 as alleged and have 
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pleaded that the plaintiff has no right to file suit in respect of 1 (one) bigha 

of land as the same which was a joint family property has already been 

divided amongst the legal heirs of Late Anukul Das; that the mutation in 

respect of the suit land in the name of Parul Bala Das is void ab initio and 

illegal as the defendants had not given any NOC to Parul Bala Das as 

alleged; that sale of plot of land measuring 1 katha 5 lessas out of the suit 

land measuring 1 bigha by Parul Bala Das in favour of the plaintiff during 

the lifetime of Parul Bala Das is illegal and void as it was done by the later 

without having any saleable right; late Rangalal Das, son of Late Anukul 

Ch. Das during his lifetime filed Title Suit 14/2001 before the Hon’ble Court 

of Civil Judge, Bongaigaon for partitioning the suit land measuring 1 bigha 

and vide ex parte order and judgment dated 30.06.2003, it was declared 

that the legal heirs of Late Anukul Ch. Das have 1/9th share each in the suit 

land; that although an Execution Case was filed, it was not pursued due to 

death of Rangalal Das; that on 04.06.2011 a deed of mutual settlement 

was executed between Sri Gautam Das, pro forma defendant no. 3, the 

defendants, the plaintiff and pro forma defendant no. 1 and 2 dividing the 

suit land into 16.66 lessas each amongst the legal heirs of Anukul Ch. Das; 

that the defendant has constructed the boundary wall in his respective 

share after taking necessary permission Bongaigaon Development Authority 

vide No. BDA/BP/CHPT/11/6/18/3097 dated 19.05.2012 and, as such, the 

construction of the boundary wall is not illegal as alleged. The defendant 

nos. 1 and 2, therefore, pray for dismissing the suit with costs. 

 

PRO FORMA DEFENDANT NO. 1, 2, 5 and 6’S PLEA 

 

4. The pro forma defendant nos. 1, 2, 5 and 6 submitted their 

written statement wherein they submit that mutation of the suit land in the 

name of Parul Bala Das is not illegal as pro forma defendant nos. 5 and 6 

raised no objection about the mutation of the name of Parul Bala Das in 
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respect of the suit land; that all the legal heirs of Anukul Ch. Das have 1/9th 

share each in the suit land as per the order passed in TS 14/2001, and the 

defendants cannot construct any boundary wall in the suit land violating 

the order passed in TS No. 14/2001. The pro forma defendants, therefore, 

pray for passing such order as this Court deem fit and proper. 

 

5. Be it stated herein that vide order dated 25.10.11 the suit was 

dismissed against defendant no. 4 vide order dated 17.02.12 of my learned 

predecessor and the suit proceeded ex parte against pro forma defendant 

nos. 1, 2 and 3 vide order dated 13.07.12 of my learned predecessor.  

 

6. After going through the pleadings of the parties, their documents 

on record and after hearing the submissions of the learned counsels 

appearing for the parties, the following issues were framed by my learned 

predecessor. 

 

ISSUES 

1. Whether there is any cause of action for the suit? 

2. Whether the suit is under-valued and proper Court fee has 

been paid? 

3. Whether the defendant constructed boundary wall illegally 

and without partition? 

4. Whether the plaintiff is entitled to get the decree as prayed 

for? 

5. To what other reliefs the plaintiff is entitled to? 

 

8. The plaintiff has adduced evidence of himself as PW1, Sri Pradip 

Das as PW2, Sri Durgesh Ch. Das as PW3 and Sri Dinabondhu Ray as PW4. 

The defendants, on the other hand, have adduced evidence of Sri Ajit Ch. 

Das as DW1, Sri Rajib Kar as DW2 and Md. Fulbahar Ali as DW3. 
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DISCUSSION, DECISION AND THE REASONS THERE OF 

 

9. After conclusion of the evidence stage, I have heard the 

arguments of Sri Kamal Chakraborty, the learned counsel appearing for 

the plaintiff and Sri Samir Sarkar learned counsel appearing for the 

defendants. The rival contentions have duly been considered and will be 

discussed at appropriate stage. 

 

ISSUE NO.-1 Whether there is any cause of action for the suit? 

   

10. The plaintiff has filed the present suit for declaring that the 

boundary wall constructed by the defendant no. 1 in conspiracy with 

defendant no. 2 as illegal, for dismantling the same and for restraining the 

defendants from construction of any structure in the suit land till partition 

of the same by metes and bounds alleging that the same has been 

constructed by defendants ignoring the order dated 30.06.2013 passed by 

the Senior Judge (Senior Division) in Title Suit 14/2001 declaring that the 

plaintiffs, defendants and pro forma defendants have 1/9th share each in 

the suit land. The defendant no. 1, however, claim that the boundary wall 

has been constructed in his portion as per the deed of mutual settlement 

executed between Sri Gautam Das, pro forma defendant no. 3, the 

defendants, the plaintiff and pro forma defendant no. 1 and 2 dividing the 

suit land into 16.66 lessas each amongst the legal heirs of Anukul Ch. Das. 

Cause of action is a bundle of material fact which the plaintiff must allege 

and prove in order to succeed in his case. Thus the rival claims and 

contentions of both the parties disclose that there is a cause of action for 

filing the present suit by the plaintiff. The infraction of the alleged right of 

the plaintiff in the suit land by the defendants has given rise to the cause 

of action. Issue No. 1 is decided in affirmative in favour of the plaintiff. 
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11. DECISION: There is cause of action for the suit. 

 

ISSUE NO. 2: Whether the suit is undervalued and proper court 

fee has been paid? 

 

12. The plaintiff has valued the suit at Rs 25,000/- (Rupees twenty 

five thousand) only for the purpose of pecuniary jurisdiction and court fee 

and, accordingly, has paid ad valorem fees of Rs 1527.10 for the same 

apart from court fees of Rs 11 for permanent injunction. Although the 

defendants have pleaded in their written statement that the suit is 

undervalued and under stamped, no cogent evidence to show that the 

market value of the suit premises is higher than what is shown by the 

plaintiff has been brought forward by the defendants. Thus the defendants 

having failed to substantiate their claim regarding under valuation of the 

suit premises by the plaintiff in his plaint, it is highly probable that the suit 

is not undervalued, and proper court fee has been paid by the plaintiff. 

Issue No. 2 is, accordingly, decided in negative in favour of the plaintiff. 

 

13. DECISION: The suit is not undervalued and proper court fee has 

been paid.    

 

ISSUE NO. 3: Whether the defendant constructed boundary wall 

illegally and without partition? 

 

14. The plaintiff is aggrieved by the alleged construction of a 

boundary wall by the defendant no. 1 in the suit land in conspiracy with 

defendant no. 2 without the same being partitioned by metes and bounds 

among the 9 (nine) legal heirs of Late Anukul Ch. Das as per the order 

dated 30.06.2013 passed by the Senior Judge (Senior Division) in Title Suit 
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14/2001 declaring that the plaintiff, defendants and pro forma defendants 

have 1/9th share each in the suit land.  

 

15. The defendants, however, claim that on 04.06.2011 a deed of 

mutual settlement was executed between Sri Gautam Das, pro forma 

defendant no. 3, the defendants, the plaintiff and pro forma defendant no. 

1 and 2 dividing the suit land into 16.66 lessas each amongst the legal 

heirs of Anukul Ch. Das, and the defendant no. 1 has constructed the 

boundary wall in his respective share after taking necessary permission 

Bongaigaon Development Authority vide No. BDA/BP/CHPT/11/6/18/3097 

dated 19.05.2012 and as such the construction of the boundary wall is not 

illegal as alleged. 

 

 

16. Section 61 of the Indian Evidence Act provides that contents of 

documents may be proved either by primary or secondary evidence by 

examining the witness to prove the document and their contents, unless 

the same are admitted. Mere proof of handwriting would not amount to 

proof of the contents or facts stated, if the truth thereof is in issue. Truth 

of contents has to be proved by examining persons who can vouchsafe 

the truth. Moreover, Section 67 of the Indian Evidence Act provides that 

handwriting or signature in a document must be proved to be of the 

person whose handwriting or signature they purport to be. The normal 

methods of such proof are the following: 

a) By calling the person who signed or wrote the document 

b) By calling the person in whose presence the document was 

signed and written (attestor) 

c) By calling an expert 
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d) By calling the person who is acquainted with the handwriting 

of the person or persons by whom the document was 

purported to be written or signed 

e) By the admission of the person who was alleged to have 

written or signed 

f) By comparison of the signature or writing on the document 

with the admitted or proved signature or writing of the 

person who purported to have signed or written the 

document 

g) By other circumstantial evidence. 

 

17.  In the present suit, the plaintiff has denied the execution of deed 

of mutual settlement dated 04.06.2011. As such, it is incumbent on the 

defendants to prove the same by any of the methods laid down in Section 

67 of the Indian Evidence Act. Although the defendant has examined Md. 

Fulbahar Ali (one of the attesting witness of the deed of mutual settlement 

dated 04.06.2011) to prove the execution of deed of mutual settlement 

dated 04.06.2011, the later, however, has admitted in his cross 

examination that he has not witnessed the execution of the deed of mutual 

settlement dated 04.06.2011. Thus the defendants having not proved the 

execution of deed of mutual settlement dated 04.06.2011 as per the 

methods laid down in Section 67 of the Indian Evidence Act,  it is highly 

probable that the plaintiff has not executed the deed of mutual settlement 

dated 04.06.2011 as alleged. 

 

18. Furthur, the defendant no. 1 has not denied the construction of a 

wall in the suit land without the same being partitioned by metes and 

bounds as per order dated 30.06.2013 passed by the Senior Judge (Senior 

Division) in Title Suit 14/2001 declaring that the plaintiffs, defendants and 

pro forma defendants have 1/9th share each in the suit land. The defendant 
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no. 1 has tried to justify his construction in the suit land by stating that he 

has done the same as per the mutual deed of settlement executed 

between Sri Gautam Das, pro forma defendant no. 3, the defendants, the 

plaintiff and pro forma defendant no. 1 and 2 dividing the suit land into 

16.66 lessas each amongst the legal heirs of Anukul Ch. Das.  

 

19. In Bachan Singh v. Swaran Singh MANU/PH/0368/2000 it has 

been held by a Division Bench of the Hon’ble Punjab and Haryana High 

Court that: 

(i) a co-owner who is not in possession of any part of the 

property is not entitled to seek an injunction against 

another co-owner who has been in exclusive possession 

of the common property unless any act of the person in 

possession of the property amounts to ouster, 

prejudicial or adverse to the interest of co-owner out of 

possession, 

(ii)  Mere making of construction or improvement of, in the 

common property does not amount to ouster. 

(iii) If by the act of the co-owner in possession the value or 

utility of the property is diminished, then a co-owner out 

of possession can certainly seek an injunction to prevent 

the diminution of the value and utility of the property. 

(iv) If the acts of the co-owner in possession are detrimental 

to the interest of other co-owners, a co-owner out of 

possession can seek an injunction to prevent such act 

which is detrimental to his interest. 

(v) In all other cases, the remedy of the co-owner out of 

possession of the property is to seek partition, but not 

an injunction restraining the co-owner in possession 

javascript:fnOpenGlobalPopUp('/citation/crosscitations.asp','MANU/PH/0368/2000','1');
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from doing any act in exercise of his right to every inch 

of it which he is doing as a co-owner. 

 

20. The defendant no. 1 not having being able to prove the execution 

of the deed of mutual settlement dated 04.06.2011, let me see whether 

construction of a boundary wall by the defendant no. 1 who is also a co-

owner in the suit land without the same being partitioned by metes and 

bound amounts to ouster of the other co-sharers, or is prejudicial or 

adverse to the interest of the co-owners or diminishes the value and utility 

of the land in question or the same is detrimental to the interest of other 

co-sharers. 

 

21. The boundary wall constructed by defendant no. 1 who is one of 

the co-owners in the suit land without the same being partitioned by metes 

and bounds would certainly lead to complication if the parties/co-owners 

opt for execution of the judgment and order dated 30.06.2003 passed in 

Title Suit No. 14/2001 by learned Civil Judge (Senior Division), Bongaigaon 

or partition the suit land by metes and bounds by any other methods. 

Moreover, construction of a wall over the undivided joint holdings of the 

parties has certainly diminished the value or utility of such land. There is no 

doubt that a co-sharer can raise the construction on the joint land of the 

parties, but such construction should not change the nature of the land or 

diminish the value and utility of such land. In other words, construction 

which is detrimental to the interest of other co-owner cannot be raised 

without the same being partitioned.  

 

22. In the present suit, construction of a wall in the suit land without 

the same being partitioned by metes and bounds has according to my 

considered view has diminished the value and utility of the suit land apart 

from changing the nature of the suit land leading to ouster of the other co-
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sharers and being detrimental to the interest of the other co-sharers. Issue 

No. 3 is accordingly decided in affirmative in favour of the plaintiff. 

 

 

23. DECISION: The defendant has constructed boundary wall 

illegally and without partition.  

 

ISSUE NO. 4 AND 5: Whether the plaintiff is entitled to get the decree as 

prayed for? To what other reliefs the plaintiff is entitled to? 

 

24. From the above discussions and decisions on issues, it is found 

that, the plaintiff has succeeded in proving his case. As such, the plaintiff is 

entitled to the decree as prayed for. 

 

25. DECISION: The plaintiff is entitled to the decree as prayed for. 

 

ORDER 

 

26.  It is declared that the boundary wall constructed by the defendant 

no. 1 in the suit land is illegal and is liable to be dismantled. The 

defendants are restrained permanently through an injunction from 

constructing any permanent structure over the suit land till its partition by 

metes and bounds amongst the legal heirs of Late Anukul Ch. Das as per 

the decree passed in Title Suit No. 14/2001. The plaintiff is also entitled to 

the cost of the suit.   

 

In the light of the above findings and directions, the suit is decreed on 

contest with cost. 

 



Page 14 of 15 
 

Prepare decree accordingly within fifteen days. 

 

The operative part is pronounced in the open court. 

 

This judgment is pronounced in the open Court, which is given under my   

hand and seal of the Court, on this 20th day of April, 2016. 

 

 

 

(Uttam Chetri) 

Munsiff, Bongaigaon 
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A P P E N D I X     

 

A. Plaintiff's exhibits : 

       
Exhibit 1-          Land Revenue payment receipt 
 
Exhibit 2-          Certified copy of sale deed dated 13.01.1978 
Exhibit 3- Jamabandi copy  
Exhibit 4 Land revenue payment receipt dated 06.12.13 

Exhibit 5 Certified copy of sale deed dated 15.12.1976 
Exhibit 6 Jamabandi copy 
Exhibit 7 Certified copy of judgment and order dated 

30.06.2003 in TS 14/2001 
 

B. Defendant’s Exhibits:  
 
Exhibit A Notice on objection in Misc 64/85-86 dated  
                           28.01.86 
 
Exhibit B  Certified copy of order and judgment in TS  

14/2001 dated 30.06.2003 
 

Exhibit C No objection of Bongaigaon Development  
Authority dated 19.05.2012 

 
Exhibit D  Deed of of Mutual settlement dated  

04.06.2011 
 

 
C.  Plaintiff's witnesses: 

  
PW1:   Narayan Ch. Das 
PW2:  Pradip Das 
PW3:  Durgesh Ch. Das 
PW4:  Dinabandhu Ray 
 

 
D. Defendant's witness : 
 

DW1:  Ajit Ch. Das 
DW2:  Rajib Kar 
DW3:  Mohd. Fulbahar Ali 

 
 
 

 
 

 
 
(Uttam Chetri) 
Munsiff, Bongaigaon 

    


