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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (ET.C)

BONGAIGAON

CRIMINAL APPEAL NO. 27 (3)/2011

1. Rafiqul Islam @

Md. Abijul Hoque.

2. Md. Amejuddin,

3. Md. Abiul Hoque &

4. Md. Hakim Mondal.

....... Appellants.

Vs.

Musstt. Anju Begum .

...... Respondent.

PRESENT
Sri B. C. Das.
Additional Sessions Judge (F.T.C),
Bongaigaon.

APPEARANCE
Mr. Motiur Rahman - Learned Advocate for the Appellants.

Mr. R. N. Das & Smti. R. Ahmed - Learned Advocates for the Respondent.

Date of Argument :- 09.05.2012.

Date of Judgment :- 22.05.2012.

JUDGMENT
01. This Criminal Appeal is preferred by the appellants uls 29 of

the P.W.D.V. Act,2005 (hereinafter referred to as the Act,2005) against the

judgment and order passed by learned Judicial Magistrate, First, Class, Bijni

in C.R. Case NO.353/2009.

,., 02. Being highly aggrieved by the order, the present appellants

have preferred this appeal on the following grounds, namely :-

GROUNDS

(i) That the appellant nO.1 and the respondent are living

together as husband and wife after the marriage. They

never lived with the other appellants in the same house.
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(ii)That the differences between the appellant no. 1 and the

respondent began when she pressed her husband to live

in her parents house which was refused by the husband.

(iii) That there is no any demand of dowry, yet the

respondent left the house of the husband on 15.9.09.

Appellants have made several attempts to bring her

back, but the respondent declined to return back and

hence Section 12 of the P.W.D.V. Act is not attracted in

the instant case.

03. Appeal IS admitted for hearing. L.C.R. is called for and

received. Notices issued to the respondent and served. Respondent

appeared and contested the appeal.

04. Heard the arguments advanced by both the sides.

05. Perused the L.c.R. including the impugned judgment and

order.
i~
1
;

06. Before going to the merit of the case, let me discuss the cases

of both the parties.

07. Case of the petitioner/ respondent :-

The marriage between the petitioner and the respondent no. 1

was solemnised as per Muslim Shariat law and used to reside as husband

and wife in the house of the respondents. But after two years of marriage,

the respondent used to torture her and her minor sons demanding

Rs.50,0001- and stopped to provide food, clothes etc to them and ultimately

she was driven out from their house for which she took shelter in her

parent's house along with her minor son. All' these acts of the respondent,

thus, constituted domestic violence and hence the petitioner filed the case

for seeking protection order, residence order and monetary relief under

Sections 18, 19 and 20 of the P.W.D.V. Act.

r.."
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08. Case of the respondents :-

The respondent in their written statement have totally denied

all the allegations of the petitioner and stated that the petitioner and her

husband are never living with the same household of respondent nO.2 to 4

after their marriage. As the petitioner used to visit her father's house

quarre arises between the couple and finally she left the house of the

F€?-s-pbndentno. 1 on her own will. Hence they prayed for dismissal of the

petition.

09. Admittedly, the present respondent is the legally niarried wife

of the respondent, Rafiqul Islam and their marriage was solemnized as per

Muslim rites and customs. ft is also an admitted fact that the minor son of

the petitioner's wife is the legitimate son of the respondent Rafiqul Islam.

10. In para 4 of the petition the present petitioner in the said case

i.e. Case No.353/09,it has been mentioned categorically that on 17.9.09

and afterwards, the respondent nO.1/ husband assaulted her and also

t\ ~~J subjected her t cruelty, both physically and mentally by all the respondents.

\t-/f)I~ They failed to provide proper food, clothes and ultimately driven her out

from their shared household, for which she took shelter in her father's

house at No.3 Salabila. The respondent made demands of Rs.50,000/- and

furnitures from the parents of the petitioner.

11. Definition of Domestic Violence - Section 3 of the Acts reads as :-

For the purposes of this Act, an act, omission or commission
or conduct of the respondent shall constitute domestic violence in case it-

(a) harms or injuries or endangers the health, safety, life, limb

or well-being, whether mental or physical, of the aggr.ieved person or

tends to do so and includes causing physical abuse, sexual abuse,

verbal and emotional abuse and economic abuse; or

(b) harasses, harms, inj uries or endangers the aggrieved person

with a view to coerce her or any other person related to her to meet

any unlawful demand for any dowry or other property or valuable

security; or
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(c) has the effect of threatening the aggrieved person or any

person related to her by any conduct mentioned III clause (a) or

clause (b); or

(d) otherwise inj uries or ca uses harm, whether physical or

menta] to the aggrieved person.
j .1 ~..

12. On bare perusal of Section 3 of the Act, 2005 it is clear that the

said act alleged to have been committed by the respondent/ husband will be

~ that domestic violence. Therefore, according to the learned counsel of the

wife/ respondent, the said acts of domestic violence are continuing and

therefore, there is continuing cause of act for filing of the said case i.e. case

no.353/09.

EVIDENCE OF THE PARTIES

13. The petitioner/ wi fe as PW-1 has categorically stated about the

cruelty, both mentally and physically subjected by her husband on

instigation of the respondents and driven her out from their house. It is

also stated that she was assaulted by the respondent nO.1 by demanding

dowry of money. From the evidence of PW-1, it is not clearly coming out

whether she was living with her husband or in the shared house of all the

appellants. PW-2 Smti. Haria Bewa is the mother of the petitioner. PW-3

is an independent witness. Both of them have clearly supported the case of

the petitioner. They have stated about the torture and dowry demand but

they also failed to say as to whether the petitioner was leaving in a shared

house with all the respondents.

14. On the other hand, the respondent/ husband has stated that he

along with his wife were living in a separate house. His wife left his house

when he failed to agree with her proposal to leaving in her parent's house

separately. The wife left his house on her OWt1will. Opposite Party nO.2

has supported the evidence of PW-]. From the evidence of the opposite

parties, it appears that the petitioner left their house of the respondent nO.1

and she is now residing in her father's house along with her son.
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15. On close scrutiny of the evidence of both the sides, it appears

to me that the petitioner/ wife has failed to prove the fact that she was

living in a shared house along with all the appellants. But it is well prove

that the wife and her son are living in the parent's house as a result of

co i~uing act of torture made to her by the respondent no.l. As legally
Po f

"~ow • ..., .,

"married wife,. the wife/ petitioner is entitled to get food, cloth, shelter,
, l"' /- ~

!.~:hedicii)e etc fro~ her husband as well as the children are husband is alsor.,entitled 'tp get malh'tenance from their parents. The husband is duly bound, .
to provide c •• ntenancc to his wife as well his children ..
16. 1 • A Section 20 of the Act, 2005 empowers the Magistrate to pass

order directing the husband/ respondent to pay monetary relief to meet the

expenses incurred and loss suffered by the aggrieved persons and her child

on the basis of application f led under Section 12( c) of the Act. The

petitioner and her son took shelter in her parents house from 17.9.09. She

had already expend a huge amount for her maintenance as the evidence of

PW-1 shows that the husband has not paid anything for their maintenance.

The evidence also disclose that the husband has sufficient means to provide

maintain to the aggrieved person.

~~~ 17. Considering all, I am of the view that the order passed by the

v learned court requires no interference from the court and hence question of

setting aside the impugned judgment and order does not arise.

o R D E R

r.."

18. Accordingly, the appeal is dismissed for devoid of merit. The

order passed by the learned lower court is hereby upheld.

19. Send back the L.C.R. with a copy of' this judgment order to the

learned Judicial Magistrate, First Class, Bijni, for information.

20.

221ld day of May'2012.

Given under my hands and the sea] of this court on this
~tt\~v

13. C Das),
.Addl. . cssions Judge- (FTC).

Bongaigaon.Dictated and corrected by me .....K~V
Add!. Se sions Judge (FTC),

gaigaon.
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