
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (FTC),
BONGAIGAON

             SESSIONS CASE NO.1(J)/2009

State of Assam.

Vs.

Sri Gopal Sarkar.
      ..........Accused.

     Under Section 376 I.P.C.
PRESENT
Sri B. C. Das.
Additional Sessions Judge (F.T.C),
Bongaigaon.

APPEARANCE
Mrs. Rita Choudhury – Learned Additional Public Prosecutor for the State.

Mr. Ajay Kanti Roy – Learned Advocate for the Accused.

Evidence recorded on :- 06/03/2009, 
11/5/09, 8/7/09, 21/12/09, 15/2/10, 1/7/11.

Accused examined on:- 01/07/2011.
Argument heard on    :- 05/03/2012.
Judgment & Order passed on:-19/03/2012.

J U D G M E N T

FACTS   OF   THE   CASE
01. Prosecution case as narrated in the ejahar briefly stated as follows :-

On 27.12.06 at about 2:30 P.M., while she was in a nearby pond for 

affixing her cow, accused Gopal Sarkar caught hold of her from her back and 

raped her.  Thereafter he left the place of occurrence. 

02. Alleging  the  above  facts,  the  victim  lodged  a  written  ejahar  at 

Jogighopa P.S. on 28.12.06.  Treating the ejahar as FIR, police registered it as 

Jogighopa P.S. Case No.196/06 u/s 341/376 I.P.C. and started investigation.  On 

completion of the investigation, police submitted charge-sheet against the accused 

under Section 341/376 I.P.C. 
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03. As Section 376 I.P.C. is exclusively triable by the court of Sessions, 

learned  committing  court  after  furnishing  copy  of  the  case  diary  and  other 

documents  to  the  accused  under  section  207  Cr.P.C.,  has  committed  the  case 

record under section 209 Cr.P.C.  

04. On committal, a Sessions case was registered and vide order dated 

06.02.09, Hon'ble Sessions Judge, Bongaigaon had transferred this case record to 

this court for disposal.

05. Accused appeared before  this  court.   Heard both the sides  on the 

point of charge.  Having found prima-facie materials, charge under section 376 

I.P.C. was framed and read over to the accused, to which he pleaded not guilty and 

claimed to be tried.

06. POINTS FOR DECISIONS

(i) Whether on 27.12.06 at about 2:30 P.M., the accused had committed 

rape upon the victim ?

(ii)Whether the accused is liable for conviction under  Section 376 I.P.C. 

for the offence as alleged by the Prosecution ?

      

DECISION & REASONS THEREOF

07. Prosecution has examined as many as 9(nine) witnesses to prove the 

charge against the accused.  At the end of the trial, accused is examined under 

section 313 Cr.P.C.  The case of the defence is of total denial.  Defence, however, 

declines to adduce evidence in support of his case.

08. Heard the argument of both sides.

09. Perused the entire evidence on record.
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EVIDENCE  OF  THE  VICTIM

10.  PW6 is the victim of this case.  She deposed in her evidence that at 

the time of the alleged incident, she was 14 years old.  While she was feeding 

water to her cattle in a nearby field, accused reached  there, embarrassed her and 

laid her down on the ground, gagged her mouth with a gamocha, partly removed 

her wearing nighty and jangia and also removed his jangia and raped her.  One 

Sambari  and  her  husband  Ratan  had witnessed  the  incident  and  seeing  them, 

accused fled away.  Material Exhibit-1 is the seized black coloured ladies panty 

that was worn by her at the time of incident.  Her statement was recorded under 

section 164 Cr.P.C.

11. During  her  cross-examination,  she  stated  that  before  gagging  her 

mouth, she uttered once.  She reported to doctor that she had pain on her body. 

Accused gave two bites on her cheeck.  Though her wearing paticote and bra were 

torn by the accused, she did not produce before police.  She was examined by the 

doctor on the date of filing of the ejahar.  Police seized her jangia at P.S.  She 

reported her mother about the incident.

STATEMENT OF THE VICTIM RECORDED U/S 164 Cr.P.C.

12. Her statement was recorded on 6.3.07 and at that time her age was 19 

years.  About 3 months ago one day at about 2:30 P.M. while she was taking care 

of cow in her paddy field, accused secretly appeared there, caught hold of her 

from the back side, laid down on the ground, and committed rape upon her, by 

removing her wearing apparels, against her will.  When she raised noise, accused 

gagged  her  mouth  with  a  'gamocha'.   One Samari  Mandal  had  witnessed  the 

incident and called her husband Ratan.  Then the accused left the place.  Exhibit-3 

is her statement.
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   /EVIDENCE OF THE M O

13. PW7,  Dr.  Hiranmoy  Adhikari  has  deposed  that  on  29.12.06,  he 

submitted report  following the X-ray report of the victim which is reproduced 

as :-

(i) X-Ray No.1 (Right elbow joint)   :   All the epiphysis around right 

   elbow joint are united.

(ii)X-Ray No.2 (Right wrist joint) :   Lower and epiphysis of both the 

  radius and ulna are entitled.

    (iii) X-Ray No.3 (Right iliae creast) : Epiphysis of right iliae crest 

    appeared and united.

       (iv) Impression : Age is above 18(eighteen) years.

Exhibit-1 is his report.

14. PW8 Dr.  Arindam Bora  had examined the  victim on 29..12.06  at 

Chalantapara  Mini  PHC  in  presence  of  female  attendants  and  detected  the 

following :-

(i) Her  age  was found above  18  years,  on  the  basis  of  radiological  

examination.

(ii)There  was no sign and symptom of  recent  rape and he found no  

injury marks on her private parts.

Exhibit-2 is his report.

15. On  examination  of  the  medical  officers,  it  is  seen  that  both  the 

doctors have categorically stated the age of the victim as above 18 years at the 

time of examination and PW8 has opined that  he failed to detect  any sign of 

recent rape and also not detect any injury on the private parts of the victim.

16. If  the  evidence  of  the  victim and the  medical  evidence  are  taken 

together, it appears that the age of the victim was above 18 years.  Though the 

victim has stated that she was subjected to rape by the accused, doctor failed to 

detect any sign of rape or injury on her private parts.  If this being the position, 

now the question arises as to whether the victim was a consenting party to the 

alleged occurrence of rape ? 
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17. Learned counsel of the defence has relied upon a decision of Hon'ble 

Apex court reported in AIR 1998 SC 2694, rendered in Kuldeep Kr. Mahato Vs.  

State of Bihar, in this regard.  In para 11 of the said judgment it was observed 

that -

Then coming to the conviction of the appellant under Section 376  

I.P.C.,  although  both  the  Courts  below  have  held  after  accepting  the  

evidence of prosecutrix being truthful held that the appellant has forcibly 

committed  the  rape,  we  are  of  the  opinion  that  the  said  finding  is  

unsustainable.  The prosecutrix had sufficient opportunity not only to run 

away from the house at Ramgarh but she could have also taken the help of 

neighbours from the said villag14e.  The medical evidence of Dr. Maya  

Shankar Thakur – PW2 also indicates that there were no injuries on the  

person of the prosecutrix including her private part.  Her entire conduct  

clearly shows that she was a consenting party to the sexual intercourse and 

if this be so, the conviction of the appellant under Section 376 I.P.C. cannot  

be sustained.  There is one more additional factor which we must mention 

that  it  is  not  the  case  of  the  prosecutrix  that  she  was  put  in  physical  

restraint  in the house at Ramgarh,  with the result  her movements were  

restricted.  This circumstance also goes to negative the case of forcible  

intercourse with the prosecutrix by the appellant.

18. In this case in hand, the victim was alone in the paddy field.  Accused 

came to the paddy field very silently and caught hold of her from the back and 

laid  down  on  the  ground  and  committed  rape  on  her  against  her  will.   The 

evidence that the victim raised alarm for once but her mouth was kept gagged 

with a 'gamocha' for which she failed to utter any word for rescue.  Accused was 

young person of 24/25 years and laid down the victim on the ground from the 

back side and her mouth was gagging for which she could not make noise.  The 

facts and circumstances of this case is not similar to that of the case relied upon. 

So in my view, this judgment is not at all helpful to the defence.
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EVIDENCE  OF  INDEPENDENT  WITNESSES

19. PW-1  Smti  Marami  Sutradhar  is  the  eyewitness  of  the  alleged 

incident.  PW6 the victim has stated in her evidence as well as in her statement 

under Section 164 Cr.P.C. that Sambari, W/o Ratan has witnessed the incident. 

This PW1 is the wife of Ratan and so it is held that Sambari and Marami is one 

and the same person.  This PW has stated that on the date of occurrence while was 

going to attend the natural call at about 1/30 P.M., she saw the accused and the 

victim  who  were  committing  sexual  intercourse  at  that  time.   Seeing  the 

occurrence,  she called  her  husband and on their  appearance,  the  accused fled 

away.  She was reported by the victim that accused raped her forcefully which is 

fully  corroborated by the victim in her  deposition as  well  as  in  her  statement 

recorded under Section 164 Cr.P.C.  During her cross-examination, she said that 

she heard the noise of the victim.  She denied the suggestion of the defence that 

the victim had intercourse with the accused on her will.

20. PW-2 Jamuna Mandal stated that she heard about the incident from 

PW6.  PW3 Ratan Mandal deposed that his wife PW1 saw the accused lying on 

the  body  of  the  victim  and  committing  rape  on  her.   On  being  asked  PW6, 

reported to him that the accused forcefully committed rape upon her.  He denied 

the suggestion of the defence that PW6 lodged the ejahar as he saw the incident.

21. PW-4 Krishna Mandal is another reported witness.  PW5 Smti Buri 

Biswas is  the  mother  of  the  victim.   She  has  stated  that  she  heard  about  the 

incident from his daughter i.e. PW6.  According to her, the age of the younger 

sister of the victim was 16 years.  It means the age of the victim (though not 

exactly in her knowledge) was definitely above 16 years at the time of occurrence. 

PW-6  stated  that  she  had  reported  the  matter  to  PW5  immediately  after  the 

incident.  That is source of information received by PW-5 is well established.

22. In  this  case,  prosecution  has  examined two eyewitnesses  and two 

supporting witnesses.  The eyewitnesses have seen the incident and also heard 

about the incident from the PW6.  PW1 & PW3 saw the accused who was above 

the victim who was lying on the ground and committed sexual intercourse.  They 

heard from PW6 that he was subjected to rape by the accused again her will. 

PW2, PW4 and PW5 are the reported witnesses and they denied the case of the 

defence that the alleged sexual intercourse was committed with the consent of the 

victim.
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23. PW-9 Ashok Kr. Barman, who was working as L.D.A. in the court of 

learned S.D.J.M. (M), North Salmara, Abhayapuri, on 6.3.07.  He has exhibited 

the statement of the victim as Exhibit-3.  Exhibit-3(1) is the signature of the then 

S.D.J.M. (M), North Salmara, Abhayapuri, who had recorded the statement of the 

victim.  He is, therefore, nothing but a formal witness.

EVIDENCE  OF  THE  I/O

24. PW-10 Ratneswar  Sarma is  the  i/o  of  this  case.   He said that  on 

28.12.07, he was working as S.I. of police at Jogighopa P.S.  On that date O/C had 

received the FIR,  marked as  Exhibit-4 from PW-6 and entrusted upon him to 

investigate  the  matter.   During  investigation,  he  paid  visit  to  the  place  of 

occurrence, prepared the sketch map and examined the witnesses.  He also sent 

the victim for medical examination and recording her statement u/s 164 Cr.P.C. 

He  also  seized  one  underwear  put  by  the  victim at  the  time of  incident  vide 

Exhibit-5.   Material  Exhibit-A is  that  seized  jangia.   On  completion  of  the 

investigation, he had submitted the charge-sheet, marked as Exhibit-7 against the 

accused.

25. During his cross-examination he deposed that he failed to collect the 

semen from the place of occurrence which is a ditch and dry area.  He had not 

examined the scribe of the FIR which was not  authenticated by any one.   He 

failed to collect any birth certificate to prove the age of the victim.  He did not 

send the accused for genital examination.  According to him, the victim did not 

say before him that the accused gagged her mouth with a gamocha.

EXAMINATION OF THE ACCUSED U/S 313 Cr.P.C.

26. At the end of the trial, accused is examined under Section 313 Cr.P.C. 

In his statement, he has denied the allegation levelled against him.  But on perusal 

of the cross-examination of the defence, it appears that the defence has admitted 

the fact of sexual intercourse, but their case is that the sexual intercourse took 

place with the consent of the victim.  If this being the position, it is necessary to 

scrutinize that whether the victim was a consenting party to the act or whether the 

alleged act was against her will.
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27. In a case of rape, the onus is always lies on the prosecution to prove 

affirmatively each ingredients of the offence, it seeks to establish and such onus 

never shifts.  The accused is entitled to get the benefit of every reasonable doubt 

where the accused admitted having subjected the prosecutrix to sexual intercourse 

and asserted that it was with her consent, the burden shifted upon him to prove 

that sexual act with the prosecutrix with her voluntary consent.  If the accused 

failed to  prove  this,  his  conviction would be  legal.   In  this  case in  hand,  the 

prosecution through PW1, PW3 and PW6 has established that the accused had 

forcefully committed rape upon the victim.  PW6 has categorically deposed that 

the  accused  had  committed  rape  against  her  will.   The  defence  denied  the 

allegation, but gave suggestions to the PW1 and PW2, that the alleged sexual act 

was committed on the consent of the accused.  Then it should be the duty of the 

defence to discharge this burden by adducing evidence, but the defence failed to 

take any attempt to discharge the burden.  Then it can be held that the alleged act 

was done forcefully and it is the accused who is liable to such act.

28. Doctor has clearly opined that no any marks of injuries detected on 

the  private  parts  of  the  victim.   The  absence  of  injuries  on  the  body  of  the 

prosecutrix, generally, gives rise to an inference that she was consenting party to 

the coitus.  But it would be too much to hold that whenever a prosecutrix is found 

to have sustained no visible injury in a case of rape, consent on her part should be 

presumed.  It would amount to leaving the unprotected girls at the mercy of the 

wolves of the society.  The absence of injuries on the prosecutrix shows that she 

did not resist, but absence of injuries is not by itself sufficient to hold that the 

prosecutrix was a consenting party.  It  may be being frightened or for fear of 

being assaulted she had not resisted.  On the other hand, it cannot be said that 

whenever  resistance  is  offered  there  must  be  some injury  on the  body of  the 

victim.  Further more, the absence of injuries on the person of the victim may not 

by itself discredit the statement of the victim.  Merely because the victim was a 

helpless victim who was by force prevented from offering serious resistance she 

cannot be disbelieved.  This is the legal scenaries in the case of rape.
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29. In this case in hand, the victim did not receive any injury according 

to doctor.  The victim stated that he got bite injuries on her cheek.  Doctor is 

absolutely silent on this point.  So it can not be ruled out that the doctor had given 

opinion on  the  basis  of  presumption.   Moreover  the  opinion  of  the  doctor  is 

nothing but a mere opinion.  So it is not possible to reject the evidence of the 

victim corroborated by the eyewitness by accepting the opinion of the doctor that 

the rape was not committed.

30. The main evidence in case of rape in that of the victim herself.  The 

prosecutrix of sexual offence is a victim of a crime.  In practice conviction of rape 

entirely  depends  upon  the  credibility  of  the  woman,  so  far  as  the  essential 

conditions  are  concerned,  the  other  evidence  being  merely  corroborative.   A 

conviction for an offence of rape can be based sole testimony of the prosecutrix 

corroborated by medical evidence and other circumstances such as the report of 

the chemical examination.  Here there is nothing in the record to disbelieve the 

evidence of the prosecutrix.  But her testimony is not corroborated by the medical 

evidence.  Doctor failed to detect any sign of rape.  During investigation, i/o had 

seized the under wear, marked as Exhibit-1 which was used by the victim at the 

time  of  the  incident,  but  that  article  was  not  sent  to  the  F.S.L.  for  chemical 

examination  and  hence  the  expert  opinion  regarding  presence  of  semen  or 

spermatozoa are lacking in this case.  Then the accused can not be held liable for 

commission of rape on the victim.

31. But here the evidence is that accused caught hold of the victim, laid 

her down on the ground, removed the wearing apparels of the victim, laid himself 

over the body of the victim and both of them were seen by PW-1 and PW-3 and 

then  the  accused  left  the  place  of  occurrence  leaving  the  victim.   As  the 

eyewitnesses appeared at the place of occurrence, accused failed to fulfilled his 

lust.  So there being sufficient legal evidence to hold that the accused attempted to 

commit rape, but due to appearance of the PW1 and PW3, he did not succeed.  So 

it  is  held that  the prosecution has proved the case of  attempt  of  commit  rape 

against the accused.
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32. Considering all, in my opinion the accused is guilty for the offence 

under Section 376 read with Section 511 I.P.C. and he is  liable for conviction 

accordingly.

33. Heard  the accused on the point  of  sentence  under  Section 235(2) 

Cr.P.C. .  Accused has stated that he is a young person and is the only earning 

member  of  the  family  and  hence  prayed  to  take  lenient  view at  the  time  of 

awarding sentence.

O  R   D   E   R

34.

(i) In the result, accused Gopal Sarkar is convicted under Section 376 

I.P.C. read with Section 511 I.P.C. for attempting rape on the victim 

and sentenced him to undergo R.I. for 4(four) years and also liable to 

pay fine of Rs.1000/- in default R.I. for another 1(one) month.

(ii)The  period  of  detention  undergone  by  the  accused  during 

investigation  as  well  as  trial  shall  be  set  against  the  period  of 

imprisonment under section 428 I.P.C.

    (iii) The seized article be destroyed in due course of time prescribed by 

law.

    (iv) In my opinion, the above section shall meet the ends of justice.

35. Let supply a free copy of judgment and order to the accused under 

Section 363(1) Cr.P.C.

36. Let a copy of the Judgment and Order be sent to the learned District 

Magistrate, Bongaigaon for information under Section 365 Cr.P.C.

37. Given under my hand and the seal of this court on this 19th day of 

March'2012.

        (Sri B. C. Das),
Additional Sessions Judge.
         Bongaigaon  .  

Dictated and corrected by me.....

  Additional Sessions Judge.
  Bongaigaon.
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A P P E N D I X

PROSECUTION WITNESSES

1) PW  1 : Smt. Maromi Sutradhar @ Moromi Mandal.

2) PW – 2 : Smt. Jamuna Mandal.

3) PW – 3 : Sri Ratan Mandal.

4) PW – 4  : Sri Krishna Mandal.

5) PW – 5   : Smt. Buri Biswas.

6) PW – 6   : Miss Jyotsna Biswas.

7) PW – 7  : Dr. Hironmoy Adhikary (M.O.).

8) PW – 8 : Dr. Arindam Bora (M.O.).

9) PW – 9   : Sri Ashok Kr. Barman.

    10) PW – 10 : Sri Ratneswar Sarma (S.I. f Police).

PROSECUTION EXHIBITS

(1)Exhibit – 1  : The Medical report.

(2) Exhibit – 2 : The Medical report.

(3) Exhibit – 3  : The statement u/s 164 Cr.P.C.

(4) Exhibit – 4 : The written ejahar.

(5) Exhibit – 5 : The Seizure list.

(6) Exhibit – 6 :The printed F.I.R.

(7) Exhibit – 7 :The chargesheet.

DEFENCE WITNESSES

NIL

DEFENCE EXHIBITS

NIL

    (Sri B. C. Das),
    Additional Sessions Judge.

      Bongaigaon   .  

*******


