
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (FTC),
BONGAIGAON

          SESSIONS CASE NO.13(A)/2010

State of Assam.

Vs.

1. Md. Abdul Samad &
2. Md. Abdul Gofur.

   ..........Accused.

        Under Sections 458/34, 366-A R/W 34 I.P.C.

PRESENT
Sri B. C. Das.
Additional Sessions Judge (F.T.C),
Bongaigaon.

APPEARANCE
Mrs. Rita Choudhury – Learned Additional Public Prosecutor for the State.

Mr. S. N. Brahma Choudhury – Learned Advocate for the Accused.

Evidence recorded on :- 23/09/2010, 
29/10/10, 19/11/10, 13/12/10, 6/7/11

Accused examined on:- 23/11/2011.
Argument heard on    :- 02/03/2012.
Judgment & Order passed on:-15/03/2012.

J U D G M E N T

FACTS   OF   THE   CASE
01. Prosecution  case  as  narrated  in  the  ejahar  briefly  stated  as  

follows :-

One  Rupbanu  Bewa on  8.9.08  laid  down a  written  ejahar  at 

Kokila W.P. under Abhayapuri P.S. alleging inter-alia that on 5.9.08 at about 

12  of  the  midnight,  about  8  to  10  persons,  armed  with  deadly  weapons, 

entered into her house by cutting the ropes of the door and forcefully taken 

away her  17 years  old daughter  Miss  'X'  the victim.   She identified  two 

persons amongst the culprits as Abdul Samad and Abdul Gafur of Nayagaon. 
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02. On receipt of the ejahar, police of Kokila W.P. made entry in to 

the G.D. vide G.D.E. No.109 dated 8.9.08 and sent the same to Abhayapuri 

P.S. for registering a case.  A case being Abhayapuri P.S. Case No.225/08 u/s 

458/365/34  I.P.C.  was  registered  and  after  completting  the  investigation, 

police had submitted charge-sheet against the accused Abdul Samad under 

Section 458/366 I.P.C. 

03. Learned committing Magistrate, after furnishing the copy of the 

Case Diary to the accused persons under section 207 Cr.P.C. has committed 

the case record under section 209 Cr.P.C., as Section 366 I.P.C. is exclusively 

triable by the Court of Sessions only.  

04. On receipt of the case record on committal, a Sessions case was 

registered  and  vide  order  dated  03.3.2010  Hon'ble  Sessions  Judge, 

Bongaigaon had transferred the case record to this court for disposal.

05. Accused Abdul  Samad appeared  before  this  Court  vide order 

dated 1.4.2010.  This court, after hearing both the sides and considering the 

materials  of  the  case  diary  and  having  found  prima-facie  case,  took 

cognizance against the co-accused Abdul Gofur for which summon issued to 

him.  After receipt of the summon, accused Abdul Gofur appeared before this 

court to face the trial.

06. After  hearing  both  the  sides  and  having  found  prima-facie 

materials, charges under sections 454/366 I.P.C. read with section 34 I.P.C. 

are framed and read over to the accused persons, to which they pleaded not 

guilty and claimed to be tried.  Hence this case.

07. POINTS FOR DECISIONS

(i) Whether in the intervening night  of 05.09.08 and 06.09.08 at 

about  12  O'clock  the  accused  had  committed  the  offence  of 

lurking house trespass by night by entering in to the residential 

house of Rupbanu Bewa and making preparation to causing hurt 

to her in furtherance of their common intention?

(ii)Whether  on  the  above  date  and  time,  both  the  accused  had 

forcibly  taken  away  the  minor  daughter  of  the  complainant 

under the age of 18 years,  with intent that she was forced to 

illicit  intercourse  with  others  in  furtherance  of  their  common 

intention? 
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    (iii) Whether  the   accused  are   liable  for   conviction   under  

Sections 458/366 (A) I.P.C.  read  with Section 34 I.P.C. for the 

offences as alleged by the Prosecution ?

     

DECISION & REASONS THEREOF

08. In order to bring home the charges against the accused persons, 

Prosecution  has  examined  as  many  as  8(eight)  witnesses  in  this  case. 

Accused are examined under section 313 Cr.P.C.  Defence plea is of total 

denial.  Defence however, declines to adduce evidence in support of their 

case.

09. Heard the argument of both sides.

10. Perused the entire evidence on record.

Let me discuss the evidence on record first :

EVIDENCE OF THE VICTIM

11. PW2 is the victim of this case.  She deposed on oath that on 

5.9.08 at midnight while she was sleeping in her residence, accused Abdul 

Samad and Abdul Gofur along with other two unknown persons, armed with 

pistol,  draggers  etc,  entered  in  to  her  house  by  cutting  the  ropes  of  her 

bamboo wall and threatened the family members.  Accused Samad gagged 

her mouth and taken her away forcefully for which she became senseless. 

After five days of occurrence, she had regained her sense and then she came 

to know that she was in a room at Guwahati  along with accused Samad. 

Accused Samad had under the influence of fear and hurt, committed rape on 

her consecutively for 4/5 days.  About 22 days after the incident, she was 

recovered along with Samad from Guwahati by her brother and others.  At 

that time, she was reading in class X at Numbera High School.  Exhibit-1 is 

her statement recorded under Section 164 Cr.P.C. 

12. During  her  cross-examination,  she  deposed  that  she  did  not 

know the date of her birth.  She failed to submit the birth certificate to prove 

her age.  She further states that she lost her sense as the accused persons 

threatened her on the point of arms and ammunitions.
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13. From the evidence of the victim it appears that she was taken 

away by accused Samad by gagging her mouth and they were in a room at 

Guwahati for 24 days.  During that period, accused committed rape upon her 

forcefully continuously for 4/5 days.  She is remaining silent as to whether 

she had raised objection or offered resistance at the time of committing rape 

by the accused person.  According to her, she was a student of class-X at that 

time, but failed to produce any document in order to prove her age.

STATEMENT OF THE VICTIM RECORDED U/S 164 Cr.P.C.

14. In her statement recorded under section 164 Cr.P.C. marked as 

Exhibit-1, the victim has stated that on 5.9.08 at midnight, accused Samad 

along with some other persons entered into her house and accused Samad 

kidnapped her and taken to Guwahati and committed rape upon her inspite of 

her resistance.

15. On perusal of the statements of the victim during investigation 

and during trial, she has fully corroborated her earlier statement made under 

section 164 Cr.P.C.  Only the fact of becoming senseless is a newly invented 

story.  The other parts of evidence, therefore, can be used against the accused 

Samad, if there is any corroboration from other evidence including medical 

evidence.

MEDICAL EVIDENCE

16. PW-6 Dr. Badal Ch. Sarkar,  who had examined the victim on 

28.9.08 at 11:30 A.M. on police requisition in connection with Abhayapuri 

P.S. Case No.225/08 and detected the following :-

(i) General Examination : No sign of injury on her person.

(ii)Local Examination :   No sign of injury in and around of her 

local  part.  No  sign  of  discharging  of  blood  stain  in  and 

around vulva. Hymen found absent without any recent tear or 

torsion.

(iii) Radiological Estimation of age : Received on 29.9.08.  Age 

     was above 18 years at the relevant time.  Urine for pregnancy 

     test.  Report was not received till the date of report.
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17. Doctor has opined that  there  is  no any positive sign of  rape, 

except  the  absence  of  hymen.   Exhibit  2  is  his  report.   According  to 

Radiological report, marked as Exhibit-3, the age of the victim was above 18 

years at the time of her examination.

EVIDENCE OF THE INFORMANT

18. PW-1 Rupbhanu Bewa is the informant of the case as well as the 

mother of the victim.  She deposed that it was about 12 of the midnight on 

the date of incident.  Accused Abdul Samad, Abdul Gofur and others entered 

in to her house, threatened them and then accused Samad had taken away her 

16 years old daughter i.e. PW2.  After 22 days, the victim was recovered 

along with the accused from Guwahati.  Then the victim told her that she was 

kept and confined by the accused and raped her against her will.  During her 

cross-examination she stated that accused Samad was the regular visitor of 

her house which was not taken easily by the villagers.  So she prevented him 

to visit her house.

19. From the evidence of the PW1, it appears that she was an eye 

witness so far as the abduction of the victim, is concerned.  The victim was 

taken away by accused Samad.  She is a reported witness so far as the fact of 

rape of the victim is concerned. 

EVIDENCE OF THE OTHER WITNESSES

20. PW-3 Rahul Amin is the brother of the victim.  He is a reported 

witness.   PW-4  Takin  Hussain  heard  about  the  incident  of  abduction 

immediately after the occurrence, searched the accused and the victim but 

did not succeed.  PW5 Sarbat Ali heard about the incident from the PW1. 

PW7 Dewan Hasan Ali after hearing noise came to the place of occurrence 

and searched the accused and the victim, but failed to trace them.  All these 

witnesses have categorically stated that the victim was recovered from the 

possession of the accused Samad from Guwahati.
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EVIDENCE OF THE INVESTIGATING OFFICER

21. PW8, Sri  Dhiren Patowary  is  the investigating officer  of  this 

case.  He deposed that on 06.09.08, while he was working as S.I. of police at 

Kokila  Watch  Post,  under  Abhayapuri  P.S.,  he  had  received  one  missing 

report from one Rahul Amin.  The information was entered in to the G.D. of 

the  Watch  Post  vide  G.D.E.  No.77  dated  6.9.08   He  then  sent  the  W.T. 

messages to all the Police Stations of the State.  He then visited to the place 

of occurrence, examined the witnesses and prepared the sketch map of the 

place of occurrence vide Exhibit-5.  After 15/20 days, the victim and the 

accused were  brought  before  him by  some persons  and then  he  sent  the 

victim to court for recording her statement under Section 164 Cr.P.C.  The 

victim was also examined by the doctor.  On completion of the investigation, 

he  had  submitted  charge-sheet,  against  the  accused  Abdul  Samad  under 

sections 458/366 I.P.C. vide Exhibit-4.  During his cross-examination, he has 

admitted  that   love  affairs  developed  between  her  and  the  accused  and 

physical  relationship  also  took  place  between  them.   She  went  with  the 

accused with the permission of the PW1 and resided in a rented house at 

Guwahati.

22. The evidence of  the i/o disclosed that  he got  the information 

about the missing of PW2 on the next date itself.  So there is no any delay of 

reporting the incident to police.  Having found materials, he had submitted 

charge-sheet against the accused Abdul Samad only.  Accused Abdul Gofur 

impleaded in this case after commital of this case record.  A question arises 

on  appreciation  of  evidence  of  the  i/o  as  to  whether  the  statement  made 

before police during investigation can be considered by the court during trial.
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23. On  the  basis  of  the  above  discussions,  following  points  

emerges in this case :-

(a) On the date of occurrence, in the midnight, accused 

Abdul  Samad and Abdul  Gafur  along  with  some other 

persons,  armed with deadly  weapons,  entered in  to  the 

house of the PW1 and taken away the victim on the point 

of weapons, by gagging her mouth by the accused Samad.

(b) The victim was recovered along with the accused 

from Guwahati about 22 days after the incident.

(c) The victim's  version is  that  she was  subjected to 

rape by the accused by giving threatening of her life.  Due 

to fear, she failed to resist the accused.

(d) Accused was a regular visitor of the house of PW1 

and hence when he was prevented to visit her house, he 

took the victim to take revenge and fulfilled his lust.

(e) There is contradiction regarding age of the victim. 

The  medical  evidence  is  that  the  victim was  above 18 

years of age at the time of examination, but the mother of 

the  victim  stated  her  age  as  16  years,  which  is  partly 

corroborated by the victim.

(f) The victim was  examined by the doctor  after  23 

days of the alleged incident as such he failed to detect any 

sign of rape or injury on the person of the victim.
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LEGAL  PROVISIONS

24. The  most  important  witness  in  the  case  of  sexual  offence  is 

generally the victim woman herself.  The age of the girl is very material on 

the question of consent.  There is no any certainty of correct age in medical 

opinion which  may vary  'plus'  or  'minus'  two years  on either  side as  per 

Medical jurisprudence.  To have sexual intercourse with a woman against her 

will is rape.  The expression “against her will” means that the act must have 

been done inspite of the opposition of the woman.  Non resistance on the part 

of the woman does not amount to consent.  A mere act of helpless resignation 

in  the  face  of  inevitable  compulsion,  quiesence,  non-resistance  a  passive 

giving in, which volitional faculty is either crowded by fear or vitiated by 

duress, cannot be deemed to be “consent”, as understood in law.  Submission 

of body under the influence of fear or terror is no consent.

25. The  absence  of  injuries  on  the  prosecutrix  shows  that 

Prosecutrix did not resist, but absence of injuries is not by itself sufficient to 

hold that the Prosecutrix was a consenting party.  May be, being frightened, 

or for fear of being assaulted she had not resisted.

26. Turning  to  this  case  in  hand,  it  appears  that  the  victim  was 

recovered along with the accused.  The victim has repeatedly stated that the 

accused Samad had committed sexual  intercourse with  her  repeatedly  for 

several days and it was done against her will.  The accused had fulfilled his 

lust under the influence of fear.  She had submitted herself due to afraid of 

her life.  As such her submission to the accused can not be treated as done 

with her consent.  The victim was medically examined after 23 days of the 

incident.  Then it was not possible for the doctor to detect injuries.  But he 

was of opinion that hymen of the victim was absent.  Thus it can be held that 

the hymen was disappeared due to forceful acts of the accused.  Moreover 

the doctor's opinion is that the age of the victim was above 18 years.  This 

opinion can vary two years 'plus' 'minus' on either side.  Thus it can be taken 

as either 16 or 20 as per Medical Jurisprudence.  The mother of the victim is 

the  right  person  to  state  the  exact  age  of  the  victim  in  absence  if  any 

authenticated  document.   According  to  the  mother,  the  victim's age at the 
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relevant time was 16 years.  Thus it can be held that the victim was under the 

consenting age at that time.  So if she gave her consent for rape, it is not 

valid consent in the eye of law and hence it can be held that the accused has 

committed the offence of rape without the consent of the victim.

27. Court  can  not  convict  or  acquit  a  person  on  the  basis  of 

statement made before police as because the statement made to police is not 

admissible in law.  So the admission during cross-examination of i/o is not 

taken into consideration in this case.

28. The eye witnesses account is  that accused persons committed 

lurking house trespass but the police failed to seize any materials of bamboo 

wall which was cut by the accused persons.  So in my view, Prosecution has 

failed  to  prove  the  charge  under  section  458  I.P.C.  against  the  accused 

persons,  but  committing  house  trespass  is  well  established  in  this  case. 

Moreover,  the  evidence  is  absolutely  nil  to  held guilty  of  accused Abdul 

Gafur in this case.  So he deserves to be acquittal from the charges levelled 

against him.  On the other hand, accused Samad was treated by PW-1 as her 

'Dharma Bhai'.  So question of false implication of the accused Samad by 

PW1 does not arise.  The evidence of PW-1 and PW-2 seems to be cogent, 

reliable and trustworthy and can be acted upon it.  Considering all, I am of 

the opinion that  the  Prosecution has  proved the case  against  the  accused 

Abdul  Samad under  Section  448/376 I.P.C.  beyond reasonable  doubt  and 

hence he is liable for punishment under above sections of law.  Prosecution 

failed to establish the ingredients of 34 I.P.C. and hence accused Abdul Gafur 

cannot be convicted by adding Section 34 I.P.C. in this case.

29. Heard the accused Abdul Samad on the point of sentence under 

section 235(2) Cr.P.C.  He pleaded not guilty and prayed for taking lenient 

view at the time of awarding sentence.
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O  R   D   E   R

30.

(i) Accused Abdul Samad is convicted under Section 376 I.P.C. and 

sentenced him to undergo R.I. For 7(seven) years and also liable 

to  pay  fine  of  Rs.1000/-  in  default  S.I.  for  another  2(two) 

months

(ii)Accused  Abdul  Samad  is  also  convicted  under  Section  448 

I.P.C. by altering the charge of section 458 I.P.C. and sentenced 

him to undergo R.I. for 3(three) months.

(iii) Both the sentences shall run concurrently.

(iv) The period of detention undergone by the accused during 

investigation as well as during trial shall be set again the period 

of sentence under section 428 I.P.C.

(v)Accused Abdul Gafur is acquitted from the charges for want of 

evidence and set them at liberty.

31. Let supply a free copy of judgment and order to the accused 

under Section 363(1) Cr.P.C.

32. Let a copy of the Judgment and Order be sent to the learned 

District Magistrate, Bongaigaon for information under Section 365 Cr.P.C.

33. Given under my hand and the seal of this court on this 15th day 

of March'2012.

        (Sri B. C. Das),
Additional Sessions Judge.
         Bongaigaon  .  

Dictated and corrected by me.....

  Additional Sessions Judge.
  Bongaigaon.
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A P P E N D I X

PROSECUTION WITNESSES

1) PW  1 : Rup Bhanu Bewa.

2) PW – 2 : Miss Abida Khatun.

3) PW – 3 : Md. Ruhud Amin.

4) PW – 4  : Md. Jakir Hussain.

5) PW – 5   : Md. Sarbat Ali.

6) PW – 6  : Dr. Badal Ch. Sarkar (M.O.).

7) PW – 7 : Md. Dewan Hasen Ali.

8) PW – 8 : Sri Dhiren Patowary (ExS.I. of police).

PROSECUTION EXHIBITS

(1)Exhibit – 1  : The statement of the victim u/s 164 Cr.P.C.

(2) Exhibit – 2 : The Medical report.

(3) Exhibit – 3  : The Radiological report.

(4) Exhibit – 4 : The written ejahar.

(5) Exhibit – 5 : The Sketch map.

(6) Exhibit – 6 :The Chargesheet.

DEFENCE WITNESSES

NIL

DEFENCE EXHIBITS

NIL

    (Sri B. C. Das),
    Additional Sessions Judge.

      Bongaigaon   .  

*******


