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J U D G M E N T

FACTS   OF   THE   CASE
01. Prosecution case as narrated in the ejahar briefly stated as follows :-

On 26.10.98 Smti. Sonemoni Barman, the informant of the case laid 

down a written ejahar at Jogighopa P.S. alleging interalia that on 19.10.98, she 

went for fishing at Kunjani beel along with other women of her village.  On that 

date at about 12:00 P.M. Rahim Ali, Karim Ali, Munnaf and Sahjahan Ali along 

with Sadananda Hazarika and three police personnel of Jogighopa P.S. reached 

there and thrown out their fishes, assaulted the women with lathi.  Then one Anil 

Barman tried to resist the police personnel, who was assaulted by the police with 

Rifle causing injuries in his head.  Then they assaulted one Japira Barman with 

lathi.  People gathered there but they were dispersed by the police by opening 

blank fire.  The victim took treatment at Abhayapuri.  Doctor directed them to 

taken the victim to Guwahati but she did not follow their directions due to her 

poor  economic  condition.   On  26.10.98  Anil  died  as  a  result  of  the  injuries 

sustained in the incident. 
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02. On the basis of that ejahar, no case was registered by the police for 

the reasons best known to hem.  Then on 31.12.98, a complaint case was filed in 

the  court  of  learned  Sub-Divisional  Judicial  Magistrate  (M),  North  Salmara, 

Abhayapuri  against  Sub-Inspector  of  Police  Sadananda  Hazarika.   In  the 

complaint petition, the complainant besides the above narrated facts, stated that 

the another injured of the incident Japira Barman also died on 13.12.98 at her 

residence.

03. That  case  was  registered.   After  examining  the  complainant  and 

witnesses, learned court below had issued processes against the accused persons. 

On their appearance, learned committing court had furnished the copies of all the 

documents under Sections under Section 207 Cr.P.C.  As Section 302 I.P.C. is 

exclusively  triable  by  the  court  of  Sessions,  learned  committing  court  has 

committed the case record under section 209 Cr.P.C.  Hence this case.

04. On committal, a Sessions case was registered.  Upon hearing both the 

sides and on perusal of the materials on record, having found prima-facie case, 

charges under sections 304/149 I.P.C. were framed and read over to the accused 

persons, to which they pleaded not guilty and claimed to be tried.

05. POINTS FOR DECISIONS

(i) Whether on 19.10.98, at 12 noon or 1 P.M. at Kunjabeel the accused 

persons by forming an unlawful assembly and in prosecution of their 

common  object,  assaulted  Anil  Barman  and  Japira  Barman  and 

subsequently both of them died which offence accused know likely 

to be committed in prosecution of the said assembly ?

(ii)Whether on the above date, time and place all of you had committed 

culpable homicide not another to murder by causing the death of Anil 

Barman and Japira Barman ?

(iii) Whether all the accused are liable for conviction for the offence 

as alleged by the prosecution under  Sections 304/149 I.P.C. ?
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06. It is to be mentioned here that after framing of the charge, the then 

Hon'ble  Sessions  Judge,  Bongaigaon had transferred the case to  this  court  for 

disposal vide order dated 18.6.01. 

DECISION & REASONS THEREOF

07. In  order  to  bring  home the  charges,  Prosecution has  examined as 

many as 9(nine) witnesses in this case.  Accused are examined under Section 313 

Cr.P.C.  The case of the defence is of total denial.  Defence, however, declines to 

adduce evidence in support of his case.

08. Heard the arguments of both the sides.

09. Perused the evidence adduced by both the sides.

10. Learned counsel Mr. A. K. Bhattacharjee appeared for the accused 

Sadananda  Hazarika  and  four  others,  has  submitted  during  argument  that  the 

complaint had lodged the complaint after 79 days of the occurrence.  The delay of 

filing of the complaint was not explained by the complainant.  According to Mr. 

Bhattacharjee, delay of filing complaint, without satisfactorily explained, is fatal 

to  the  prosecution  and  as  such  accused  are  entitled  to  get  acquittal  from the 

charges levelled against them.

11. Next  submission  of  the  learned  defence  counsel  is  that  the  four 

accused are public servant and they went to the place of occurrence in discharging 

of their official duty.  He has referred Exhibit-A to Exhibit-C in support of his 

contention.  But no prosecution sanction was taken before taking cognizance of 

the case against those public servant for prosecution.  This case is therefore liable 

to be quashed for want of prosecution sanction.

12. Further  submission  of  the  learned  defence  counsel  is  that  the 

prosecution has failed to prove the cause of the death of the deceased persons. 

Doctor who had examined the deceased Japira is not examined in this case.  The 

injuries report of Anil Barman is not exhibitted by the pros.  As the cause of death 

is not at all proved by the prosecution, accused are entitled to get benefit of doubt.
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13. Learned defence counsel has relied upon the following decisions in  

support of his contention :-

(1)AIR 1956 SC 44(1) – Nand Ram Agarwalla Vs. H.C. Bhari & Others.

(2) (2006)4 SCC 584 – Sankaraa Moitra Vs. Sadhna Das & another.

(3) (2000)9 SCC 199 – Surendra Pandey Vs. State of Bihar & Others.

(4)1995(3) GLT 109 – Man Sing Raja Vs. The State of Assam.

(5)AIR 1974 SC 606 – Ram Jag & Others Vs. The State of U.P.

(6)AIR 1976 SC 2263(1) – Lakshmi Sing & Others Vs. State of Bihar.

14. In support of the case of the prosecution, learned Additional Public  

Prosecutor Mrs. Rita Choudhury has relied upon the following decisions :-

(1) (2011)5 GLR (NOC) 8 – Motilal Debnath @ Shanta Debnath Vs. 

State of Tripura.

(2) (2011)5 GLR 613 – Krishna Das @ Krishna Barman and another Vs.  

State of Assam.

15. Learned  counsel  for  the  other  accused  persons  has  relied  upon  a 

decision reported in AIR 2007(SC) 3234 rendered in Delwar Singh Vs. State of  

Dethi.

16. I have carefully gone through all the decisions and I shall discuss all 

those decisions at the relevant point of time.

17. PW-1 Smti. Khutabala Barman has stated that on 19.10.98 she along 

with other  women of  their  village went  to  Kunjani  beel  for  fishing.   Mannan 

Shajahan, Karim, Rahim, Judin etc were leasee of the beel.  At about 1 P.M. while 

they  were  busy  in  fishing,  the  above  mentioned  persons  appeared  there  with 

Sadananda Daroga and police Joynal Abedin, Mafiul Hussain, Jabiran Haque and 

start to assault them and broken their fishing apparels.  Police persons appeared 

there with arms and administration.  No casualty was caused to them.  Then Japira 

Barman and Anil Barman appeared there and tried to resist the police personnel. 

Then accused Sadananda assaulted Anil with his arm causing injuries in his head. 

Police also assaulted Japira causing injuries in his back, shoulder,  head  and  legs.
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Villagers appeared there.  Police opened fire to disperse them,  Both the injured 

took to Pachania and Abhayapuri.  Doctor referred them to Guwahati for better 

treatment – the injured were taken home from Abhayapuri.  About one week after 

leaving the Abhayapuri Hospital, Anil Barman died due to the injuries sustained in 

his alleged incident.  Japira also died about 1 month 25 days of the incident.  The 

villagers went to the police station, but police refused to accept the ejahar.  Then 

Sonamayee lodged the complaint.  She further made it clear that Anil and Japira 

died due to the injuries sustained in the incident.

18. During her  cross-examination  she  deposed  that  she  did  not  know 

whether the beel was taken by the nine Khuragaon High School, on base but she 

has knowledge that Khuragaon High School gives the beel on lease to Shah Jamal 

and others.  She did not know the number of arms and ammunition in the hand of 

the police personnel.  She also did not know which type of weapons were taken 

by whom.  She had not gone to the police station to file  the ejahar.   She has 

admitted that there was a cross case in respect of the same incident.  She had seen 

the assault caused to the victim Anil by the accused Sadananda.  He assaulted Anil 

first and then to her husband Japira. 

19. PW- 2 Joydev Barman deposed that he had seen the incident about 

100 ft away from the place of occurrence.  Accused Sadananda Hazarika assaulted 

Anil with a rifle causing injuries in his head.  Then Japira came there and he was 

also assaulted by the accused Sadananda with a fire causing injuries on his person. 

The victims were taken to  Pachania  and Abhayapuri  for  treatment.   Anil  was 

referred to Guwahati Medical College Hospital but he was not taken to Guwahati 

due to their financial crisis.  Thereafter Anil died.  Anil's wife went to Jogighopa 

police station to file ejahar, but police refused to accept the ejahar.  After 1 month 

25 days, Japira also died.  Japira's wife also went to police station, but police has 

not received the ejahar.

20. During his  cross-examination he has stated  that  Kunjani  beel  was 

given on lease to Karim, Mannan etc by Khuragaon High School.  In between 1 to 

2 P.M., 4 police personnels came to the place of occurrence.  He has admitted that 

there was a cross case for the assault caused to the accused persons in respect of 

the same incident.
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21. PW-3 Jonakibala Barman deposed that on 19.10.98 at about 12 noon, 

while she was fishing in a place adjacent to Kunjani field, police came there and 

assaulted them.  When her father (Anil) came to the place of occurrence, he was 

assaulted by accused Sadananda with a rifle.  Accused also assaulted Japira with 

lathi,  causing  injuries  in  his  head  and  knees.   Her  father  took  treatment  at 

Pachania  and  Abhayapuri  –  but  he  was  referred  to  Guwahati,  but  her  father 

expired while they were trying to manage money for the treatment.  Her mother 

(PW-2) went to lodge ejahar at Abhayapuri police, but police did not accept the 

ejahar.  Exhibit-1 is her statement.

22. During  her  cross-examination  she  has  stated  that  she  was  also 

assaulted with a rifle for which she sufferred injuried in her head.  The ejahar 

submitted by her mother on 26.10.98 was written by one Rabin Roy.  She further 

stated  that  she  was  assaulted  by  Sadananda,  Mofijul  and  Jahirul,  but  no  any 

medical report has been filed by her in this case.

23. PW-4 Prasadi  Barman deposed that  about 4  years  ago one day at 

about 12 noon, he heard some noise near Kunjani beel and after reaching the place 

of occurrence, he saw accused Sadananda who assaulted Anil with a Rifle and the 

police personnels accompanied with Sadananda opened blank fire.  Police persons 

who opened fire also assaulted Japira.  Due to their injuries, both Anil and Japira 

died lateron.  He had not seen Sadananda and Japira before the alleged incident.  

24. PW-5 Ratul Ch. Barman deposed that  the alleged occurrence took 

place on 19.10.98 at about 12 noon and he was present at that time near the place 

of occurrence.  He saw that some women of his village were fishing at Kunjani 

beel.  At that time, leasee Karim Ali, Rahim Ali, Joynal Haque, Mannnan along 

with  the  police  officer  Sadananda  and  other  police  men  appeared  there  and 

threatened the women and destroyed their fishing apparatus.  Then Anil and Japira 

came there  and tried to  resist  the police men.  Accused Sadananda and Joynal 

assaulted Anil with a rifle and Japira with lathi causing injuries on their persons. 

Police men opened blank fire for which the villagers left  the place.  Both the 

injured died later on in their houses.  After institution of the case, Sadananda came 

to his house and threatened him not to go to police station and also assaulted him. 

Thereafter,  he  was  taken to  police  station along with some other  persons  and 

compelled them to depose in his favour.  Defence failed to destroy his testimony 

on material particulars during his examination.

              Contd............P/7



(7)

25. PW-6 Munkananda Barman was ploughing his at the time of incident 

and saw the occurrence.  On that date at about 12 noon accused person came there 

and assaulted the women and destroyed their fishing materials.  Then Anil and 

Japira came to the place of occurrence and tried to resist the accused persons.  But 

they were assaulted by police with Rifle causing serious injuries on their persons.

26. PW-7  Smti.  Sonamoni  Barman  also  supported  the  case  of  the 

prosecution.

27. PW-8 Tarun Ch. Das has issued Medical certificate after the death of 

accused Anil.

28. PW-9 Dr. Abani Kanta Sarma deposed that on 20.10.98 he examined 

Anil Barman at Abhayapuri Civil Hospital who was in the hospital from 20.10.98 

to 22.10.98 and he was referred to well equipped hospital for his better treatment. 

Exhibit-1 is the certificate given by him, but he failed to mention the no. of patient 

there.   He did not  know whether Exhibit-1 is  the extract  copy of medio legal 

register maintained in the hospital.  He did not mention the names of escort party 

and identified on the patient.

29. On  perusal  of  the  entire  evidence  on  record,  it  reveals  that  on 

19.10.98, some women went to the Kunjani beel for fishing.  While they were 

catching  fish,  at  about  12  noon  to  2  P.M.  accused  persons  including  police 

personnels headed by Sadananada Hazarika, Sub-Inspector of Jogighopa Police 

Station appeared there and directed the women to stop fishing and assaulted the 

women and broken their fishing apparatus.  It is evident that no female police 

were accompanied with Sadananda at that time.  Seeing the action of the police 

two persons (victims) Anil Barman and Japira Barman appeared there and tried to 

resist  them.   But  both  of  them were  assaulted  by  the  police,  particularly  by 

Sadananda using rifle causing serious injuries on their persons.  Both of them 

were taken tot he hospital at Abhayapuri.  Doctor advised them to take the patients 

to  Guwahati  Medical  College  Hospital  for  better  treatment.   But  due  to  their 

financial crisis, they failed to take the injured persons to Guwahati.  Hence during 
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their stay in their houses, both of them died as a result of the injuries sustained in 

the alleged occurrence.  The further case of the prosecution is that the informant 

went to the police station to lodge ejahar, but police refuse to accept the ejahar 

and  they  had  instituted  the  complaint  case.   The  evidence  also  disclose  that 

Sadananda went to the houses of some of the witnesses, confined them at police 

station and forcefully taken their statements which were favourable to the case 

filed by Sadananda against some of the prosecution party.

30. The defence case is  that  the women including the informant  were 

fishing in a beel which was leased out to Karim and others and Khuragaon High 

School.  The fishing itself was therefore illegal.  According to the defence women 

who were fishing, were armed with deadly weapon and attempted to assaulted the 

police for which they opened fire in order to dispersed them.  They have stated 

that no any assault was made to the victims and others.  Learned defence counsel 

has submitted that the death of the victims were not due to the assault, but it was 

for  certain  other  reasons  for  which  the  prosecution  has  suppressed  the  post-

mortem reports.  Further more, the FIR was lodged after about two months of the 

alleged incident and hence the incident itself becomes doubtful.  As this case was 

filed afterthought, the case itself is liable for quashed.  According to them, the 

accused  (police)  were  on  official  duty  –  as  the  case  was  without  prosecution 

sanction, they are entitled to get benefit of acquittal from this case.

COURT  WITNESS

31. CW-1  Prakash  Ch.  Sarmah,  stated  that  as  per  court's  order,  he 

appeared before the court with G.D. Entry Register of Jogighopa Police Station 

for the year 1998.  As per that Register, there were three G. D. Entries on 19.10.98 

vide G.D.Entry No.550, 551 and 556.  Exhibit-A, B & C are those relevant entries 

of  G.D.   During  his  cross-examination,  he  deposed  that  rifle  issued  to  the 

constable on duty and he is authorized to that gun.  The G. D. Entries were made 

in relation to Jogighopa Police Station Case No.61/98.  Rifles are not issued to 

Sub-Inspector of Police, so they are not entitled to use the rifles.
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32. From the evidence of this court witness, it reveals that there are three 

G. D. Entries in respect of Jogighopa Police Station Case No.61/98.  As per police 

rules, Rifles are issued to the constables only and they are the authorized persons 

to use the rifles.  Sub-Inspector are not authorized to use the rifles.

33. On perusals of the G. D. Entry No.550, it appears that this entry was 

made on the basis of a petition by one Sahjamal in respect of an incident took 

place on 13.10.98.  That entry was made on 19.10.98.  D. D. No.551 shows that 

Sub-Inspector Sadananda Hazarika went to Kunjani beel for inspection.  G. D. 

Entry No.556 shows that there was an incident caused by 22 persons for which a 

case was registered as Jogighopa P.S. Case No.61/98.  All the G. D. Entries were 

made on 19.10.98.

DEFENCE EVIDENCE

34. D.W.2 Joynal Abedin was working as constable at Jogighopa Police 

Station on 19.10.98.  As directed by the O/C, he went to Kunjani beel along with 

Sub-Inspector Sadananda Hazarika and reached there at about 12 noon.  On their 

arrival they saw 200 villagers there who were fishing in the beel.  People used to 

assault the leasee with stick, phala etc, for which Karim Ali received injuries on 

his face.  People also started to attack police party for which his middle finger of 

right hand was broken.  Sub-Inspector Sadananda Hazarika then ordered him to 

open fire.  Accordingly, he opened blank fire.

35. DW-2  Dr.  Suresh  Ch.  Biswas  deposed  that  on  12.4.10,  he  had 

examined  Joynal  Abedin  on  19.10.98  at  Abhayapuri  Civil  Hospital  and  he 

detected grievous injury on the middle finger of right hand.  He has stated that 

such type of injury may cause due to falling in hard substance.
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36. On very careful scrutiny of the G. D. Entry No.550, it appears that 

Md.  Sahjaman had filed a petition stating that  on 13.10.98,  a group of  police 

under the leadership of one Kali Rai were fishing at Kunjani beel illegally.  The 

persons were armed with deadly weapon at that time.  That entry was made on 

19.10.98, not on the date of receiving information – which creates doubts over the 

receipt of information.  G. D. Entry no.551 shows that the police parties went to 

the place of occurrence on 19.10.98.  This has clearly supported the case of the 

prosecution that the police personnel appears at place of occurrence on 19.10.98 

at 12 noon.  All the G. D. Entries were made on the same day.  On the other hand 

DW-1 has proved their presence at the place of occurrence on 19.10.98.  He also 

clearly proved that he had opened black fire on that date.

DELAY OF FILING EJAHAR

37. Mere  delay  in  filing  FIR  is  no  ground  to  doubt  the  case  of  the 

prosecution that the evidence given by the Pws should not be accepted.  There 

may be various reasons for filing a complaint after some delay.  It is well settled 

that the accused is not entitled to acquittal and the prosecution evidence case not 

be discarded on the ground that the complaint was not filed immediately.  But 

filing of a complaint after considerable lapse of time is but one of the grounds 

which may be taken into account by the court while dealing with a case of murder.

38. In this case, the evidence is that the informant to the police station, 

but police refused to accept the ejahar.  One ejahar addressed to the Officer-in-

Charge,  Jogighopa  is  available  in  the  record.   It  was  on  26.10.98.   Here  the 

allegation aggrieved the police personnel of the Jogighopa Police Station.  It is 

therefore obvious for not receiving the ejahar by the police.  Hence the complaint 

lodged the complaint at court after a lapse of considerable period.  So this grounds 

at the first sight can be taken into consideration.
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39. In the case of Man Singh Praja Vs. The State of Assam, report in 1995(3) 

GLT 109,  our  Hon'ble  High Court  referred a decision of  the  Hon'ble  Apex Court  

reported in AIR 1973 SC 501 rendered in Thulia Kali Vs. State of T.N., wherein it was 

observed that :-

“First information report in criminal case is an extremely vital and 

valuable  piece  of  evidence  for  the  purpose  of  corroborating  the  oral  

evidence adduced at the trial.  The importance of the report can hardly be 

over estimated from the stand point of the accused.  The object of insisting 

upon lodging of the report with the police in respect of a commission of an 

offence is to obtain early information regarding the circumstance in which 

crime was committed, the names of actual culprits and the part played by 

them  as  well  as  the  names  of  eye  witnesses  present  at  the  scene  of  

occurrence.   The  delay  in  lodging  the  FIR  quite  often  results  in  

embellishments which is a creature of after thought.  On account of delay 

the report  not  only gets  bereft  of  the advantage of  spontaneity,  danger  

creeps in of the introduction of coloured version, exaggerated account or 

concocted  story  as  a  result  of  deliberation  and  consultation.   It  is,  

therefore,  essential  that  the  delay  in  lodging  the  FIR  should  be  

satisfactorily explained.  In that case the occurrence was not reported for 

more than 20 hours after the occurrence though the police station was only 

two miles  from the  place of  occurrence  and in  such circumstances the  

Supreme Court found it unsafe to base conviction upon such evidence.

40. In another case reported in AIR 1974 SC 666 rendered in Ram Jag and  
others Vs. The State of U.P., it was observed that :-

“It  is  true that  witnesses cannot be called upon to explain every  

hour's  delay and a commonsense view has to  be taken in  ascertaining  

whether the First Information Report was lodged after an undue delay so 

as to afford enough scope for manipulating evidence.  Whether the delay is 

so long as to throw a cloud of suspicion on the seeds of the prosecution  

case must depend upon a variety of factors which would vary from case to 

case.  Even a long delay in filing report of an occurrence can be condoned 

if the witnesses on whose evidence the prosecution relise have no motive for  

implicating the accused.  On the other hand, prompt filing of the report is 

not an unmistakable guarantee of  the truthfulness of  the version of the  

prosecution.
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41. If the spirit of the above two decisions is considered then this will go 

against the accused persons and the delay of filing the complaint in considerable 

lapse of time can not taken as ground for discard the evidence of the prosecution 

witness.   But this is a case of death of two persons.  One was expired after one 

week  and  another  was  expired  after  two  months  of  the  alleged  incident. 

Prosecution had not lodged the FIR after the occurrence, even after lapse of one & 

half months of the incident.  The delay according to the prosecution is that they 

went to the police station, but police refused to accept it.  One copy of FIR is 

available in the record, but it is not clear whether it was actually filed at police 

station, or filed at court after lodging the complaint.  The delay of filing in such 

type of Sessions cases through doubt on the prosecution and this doubt must go in 

favour of the prosecution.

42. Whether prosecution sanction is necessary in this case ?

Learned  counsel  for  the  defence  has  submitted  that  the  accused 

Sadananda  and  other  police  personnel  were  in  official  duty  on  the  date  of 

occurrence.  As such sanction under Section 197 Cr.P.C. is necessary in order to 

prosecute  those  police  persons.   But  in  this  case,  the  prosecution  case  is  

proceeded without the prior sanction as required under the law.  Hence this case  

is liable to be dismissed by acquitting the accused persons.

43. On the basis of the Exhibit-A, accused Sadananda and others claimed 

through Exhibit-B that they were went to the place of occurrence in discharge of 

their official duties.  As per earlier discussion made in the cross case, this court is 

of opinion that the police personnels were not in official duties as because the 

Exhibit-A was made on 19.10.98 on the basis of an information received from 

Md.  Shahjahan on 13.10.98.   in  Exhibit-A,  the date  of  incident  was  given as 

14.10.98.   Whether  this  claim is  believable  ?   This  case  was  on  the  basis  of 

incident occurred on 19.10.98, not on 13.10.98.  In my considered view, I am of 

the opinion that this Exhibit-A was made afterthought in order to save their skin 

from this case.  It is, therefore, cannot be held that the accused persons were on 

official duties.  If this being the position, the prosecution sanction is not required 

in this case.  As such the decisions submitted by the learned defence counsel is not 

necessary in the present facts and circumstances of the case.
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44. Section 304 I.P.C. creates no offence, but provides punishment for 

culpable homicide not amounting to murder.  When the act complained of is done 

with the knowledge that death is likely to be caused, but there is no intention to 

cause death or can injury likely to cause death.  In such cases, there may be either 

no intention to cause any injury at all or there may be an intention to cause simple 

or grievous hurt but not an injury likely to cause death.

45. In order to bring home the charge under section 304 I.P.C.  the 

prosecution must prove the following :-

(1)The death of the person in question.

(2)Such death was caused by the act of the accused.

(3)The accused intended by such act to cause death or that he intended 

by such act to cause such bodily injury as was likely to cause death 

or that he knew that such act of his would be likely to cause death.

46. The most important consideration upon a trial for this offence is the 

intention or knowledge with which the act which cause death was done.  The 

intention to cause death will probably be caused, is essential and is that to which 

the law principally looks.  No conviction ought to take peace unless such intention 

or knowledge can from the evidence be concluded to have really existed.

47. It is the duty of the prosecution to explain as to how accused in what 

circumstances the deceased had received the injuries or whether the alleged act 

and death had any connection.

48. One of the cardinal principles which has always be kept in mind is 

that in our system of administration of criminal injuries an accused is presumed to 

be innocent unless that presumption is rebutted by the prosecution by producing 

evidence as may show him to be guilty of the offence of which he is charged. 

This initial burden of proving the guilt is on the prosecution and unless it relieves 

of  that  burden,  the court  cannot  record  a  finding of  guilt  against  him.   Then 

burden never shifts to the accused.
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49. At the same time, in arriving about the guilt of the accused the court 

has to judge the evidence by the yardstick of the probabilities, its intrinsic worth 

and animus of witnesses.  Every case is the final analysis depends upon its own 

facts.  The benefit of every reasonable doubt has to be given to the accused.  At 

the same time, however, the court must not reject the evidence of the prosecution 

as  false,  untrustworthy  or  unreliable  on  fanciful  grounds  on  the  basis  of 

conjectures and surmises. 

50. In this case in hand is that two persons namely Anil and Japira were 

lost  their  lives  and  according  to  the  prosecution  their  death  was  due  to  their 

injuries caused by the accused Sadananda on 19.10.98.  Anil died after seven days 

and Japira died after one month 26 days of the alleged occurrence.  Immediately 

after their death, no any ejahar was lodged.  As per prosecution, the informant 

went to the police station after the death of Anil which was not received by the 

police  as  stated  in  their  evidence  by  the  prosecution.   But  the  prosecution  is 

completely silent as to lodging of the ejahar after the death of Japira.  Moreover 

no any post-mortem report is available in this case to ascertain the cause of death 

of he victims.  So whether their death was as a result of the alleged assault on 

19.10.98 is not at all proved in this case.  Therefore, doubt arises as to the reasons 

behind the death of the victims.

51. Considering all, I am in the opinion that two persons were lost their 

lives in an incident occurred at non-digestible situation.  There are definitely a 

pathetic  incident.   But  the  complainant  side  did  not  inferred  the  police  at 

Jogighopa police station and on their refusal to their higher authority immediately 

after  the  incident.   As  such,  it  can  be  held  that  this  case  was  instituted  after 

thought and also to take revenge due to filing of case by the accused persons 

against the complainant's side.  So doubt arises about the commission of offence. 

Hence this benefit goes in favour of the accused persons.
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52. In the result, I am of the opinion that the Prosecution failed to prove 

this  case  against  the  accused  persons  beyond  reasonable  doubt.   Hence  the 

accused are  acquitted from the  charges  levelled  against  them and set  them at 

liberty.

53. Let a copy of the Judgment and Order be sent to the learned District 

Magistrate, Bongaigaon for information under Section 365 Cr.P.C.

54. Given under my hand and the seal of this court on this 29th day of 

May'2012.

    (Sri B. C. Das),
    Addl. Sessions Judge (FTC).

    Bongaigaon  .  

Dictated and corrected by me.....

  Addl. Sessions Judge (FTC).
   Bongaigaon  .  

**********


