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                                                J U D G M E N T  

This appeal under section 374 of the criminal CrPC has been directed 

against the judgment and order dated 9.10.2013 passed by learned 

Additional Chief Judicial Magistrate, Bongaigaon in GR case number 

259/12 convicting  the  accused under section 279/304(A)IPC. 

1. Brief fact of the case leading to this appeal is that on 4.5.2012 at 

about 6.30 AM  while Mohamad  Ali the son of the informant  Sukur  Ali 

was standing on the road side  near his house then a vehicle bearing No. 

AS-19-C-2648 being driven by its driver in  rash and negligent manner 

hit him. As a result of which he sustained severe injuries on his person 

and thereafter immediately he succumbed to his injuries.  Hence the case.

2. After receiving the FIR, a case was registered being Dhaligaon P.S 

case No. 67/2012 under section 279/304(A) IPC and investigated into. 

After completion of investigation charge sheet was submitted under said 

section against  the accused Md. Khudibar sheikh.  Learned Additional 

Chief Judicial Magistrate after receiving the case on transfer conducted 

trial of the accused. Particulars of offence under section 279/304(A) IPC 

was explained to the accused to which he pleaded not guilty and claimed 

to be tried.  Prosecution has examined as many as seven(7) witnesses 

including I/O.  Statement under section 313 CrPC was obtained. 

3. Defence case  :- Defence adopted plea of denial and examined none.

4.       After completion of trial, learned Court below has convicted the 

accused under section 279/304(A) IPC and sentenced him to under-go S.I 

for one month and to pay fine of Rs.  500 I/D S.I for one month for 

section 279 IPC and to pay fine of Rs. 2,000 in default S.I for 2 months 

for section 304(A) IPC vide impugned judgment.
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4. Being  highly  aggrieved  and  dis-satisfied  with  the  impugned 

judgment the accused has preferred this appeal on various grounds as 

mentioned in the memo of appeal. Some of the  contentions raised in the 

memo of appeal are as follows:-

(1).     It is contended that learned court below has failed to appreciate 

the evidence  in passing the impugned judgment.

(2).     It is also contended that the  evidence of PW 1 ought to have been 

discarded as  he  is  the  interested witness  but  the  learned court  below 

without discarding  his evidence has convicted the accused which is bad 

in the eye of law  and as such the impugned judgment is liable to be set 

aside.      

(3).    It is also contended that merely  high speed is not sufficient to held 

any one guilty of committing offence of rash and negligent driving. In 

support of this contention reliance has been placed upon the decision of 

Hon'ble  Supreme  Court  reported  in  (1998)  8  SCC  493  (state  of 

Karnataka -vs-  Satish) and also in the decision of Hon'ble Gauhati 

High Court reported in GLJ 2009(2) 723.

(4).     On  other  grounds  also  its  prayed  to  set  aside  the  impugned 

judgment and order.

(5)         I have heard submission of both sides and gone through the LCR 

as well as the impugned judgment and order.

(6).        From the impugned judgment it appears that learned court below 

has based its finding on the basis of evidence of PW 1. From the LCR it 

is evident from the evidence adduced by prosecution that, PW 2, PW 3 

and PW 4 are not  eye witnesses.  PW 5 khirod Kumar Deka is the MVI, 

Chirang who has examined the offending vehicle No. AS-19-C-2648.

(7).      learned court below has  found the evidence of PW 1 fully 

reliable as the defence has failed to shake  his evidence in course of 

cross-examination.
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 I have gone  through the evidence PW 1, Md. Sukur Ali, who is the 

informant of this case as well as the father of the deceased boy. In his 

examination-in-chief he has stated that the accused by driving the vehicle 

in high speed knocked down his son from his back side. In his cross-

examination he has stated that at the time of accident he was standing in 

his courtyard  and saw that the vehicle came in high speed and negligent 

manner and knocked down his son from his back side. Now defence in 

course of cross-examination of PW 1 has given suggestion that his son 

was deaf and he suddenly came before the vehicle and for his own fault 

he died but this suggestion was denied by PW 1. Now defence has not 

adduced any evidence to establish their plea of defence.

(8).          So far as the contention of speed and rash and negligent driving 

is concerned  it is true that always speed is not a factor to determine the 

rash  and  negligent  driving.  Rash  and  negligent  driving  would  mean 

driving the vehicle without taking appropriate caution which ought to 

have been taken for safety of people on road.  Rashness and negligence is 

something which will be determined by the facts and circumstances of 

each case.  In the instant  case it is evident from the evidence that the 

vehicle knocked down from the back side of  the deceased.  From the 

evidence of PW 5 the MVI it is evident that the vehicle was mechanically 

in working condition.  From the evidence of MVI, it is thus established 

that there is no mechanical defect in the offending vehicle for which the 

accused driver  lost his control over the vehicle.  Since the deceased was 

coming in the front side of the vehicle as such it was the duty of the 

accused driver to slow down the speed of the vehicle and to drive the 

vehicle cautiously in order to avoid accident. 
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Since the defence has failed to shake the evidence of PW 1 in course of 

cross-examination and also failed to establish their plea of defence as 

deafness of the deceased,  as such I hold that learned court below has 

rightly appreciated the  evidence of PW- 1 and arrived that just finding. 

Citations as  referred by learned counsel for the appellant will not help 

them.   Considering  all  aspect  I   have  arrived  at  the  conclusion  that 

learned  court  below has  not  committed  any  illegality  or  infirmity  in 

passing the impugned judgment and order and as such the same does not 

require interference in appeal.

(9).   In the result appeal is dismissed.

        (10)    Send back to LCR along with copy of this judgment.

 

              The Judgment is given on  this 27  th    day of November   

2014 under my hand and seal of this court .

                                                                                               (R.Kar).

                                                                                 Addl. Sessions Judge (FTC)

                                                                                              Bongaigaon.

Dictated and corrected by me.........        

                                       **********      **********



                                         


