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   J U D G M E N T

1.               This appeal U/S 374 of the Cr. PC has been directed against the 

Judgement  and  order  dtd  29/11/12  passed  by  the  Learned  Chief  Judicial 

Magistrate, Bongaigaon in G.R Case No. 822/2011 convicting the appellants/ 

accused U/S 341/323 IPC.

2.                 Brief fact of the case leading to this appeal is that the informant 

Bijoy Choudhury lodged an ejahar alleging interalia that on 8/12/11 at 9:30 

AM  while  he  was  going  to  Bamunitilla  M.E  School  at  Nankargaon  near 

cheodmari Bridge then accused persons restrained him and assaulted him with 

lathi as a result the informant sustained injury. On arrival of local people at the 

P.O accused persons fled away. Hence the case. 

3.                     After receiving FIR a case was registering being Bongaigaon P.S 

Case No. 600/11 U/S 341/323/506 IPC. After completion of investigation the 

I/O submitted charge sheet U/S 341/323/506 against accused persons.

4.      After receiving summon accused persons appeared before the learned Chief 

Judicial Magistrate,  Bongaigaon and particulars of offence U/S 341/323/506 

IPC was explained to them to which they pleaded not guilty and claim to be 

tried. Prosecution has examined as many as 7 witnesses. Statement U/S 313 Cr. 

PC  was  obtained.  Learned  Chief  Judicial  Magistrate,  Bongaigaon  after 

conclusion of trial convicted the  accd persons U/S 341/323 IPC and sentenced 

them to under go S.I for 15 days for U/S 341 IPC and S.I for 1 month and 15 

days for section 323 IPC each. It was ordered that both the sentenced will run 

consecutively.

5.                  Being highly aggrieved and dissatisfied with the said Judgement and 

order dtd. 29/11/12 the appellants preferred this appeal on various grounds as 

mentioned in the memo of appeal.

6.                  Some of the main contentions as raised in the grounds of appeal are 

as follows:-
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(1) It is contended that Learned court below did not decide the case on the 

basis  of  material  and evidence  found available  on  the  case  record  as  such 

whole  observation  and  finding  there  upon  has  been  suffering  from serious 

infirmities as such the impugned Judgement and order is liable to be set aside.

(2) It is also contended that learned court below has failed to appreciate the 

evidence  and  as  such  observation  and  finding  there  upon  and  subsequent 

conviction and sentence of the appellants is totally Bad in the eye of law and 

such not maintainable and liable to be set aside.

(3) It is also contended that the learned court below has not called the I/O as 

prosecution witness and on the same date by closing evidence of prosecution 

side recorded statement U/S 313 Cr.PC and on the same date without giving 

further chance to the defence asked for argument and on 29/11/12 passed the 

Judgement which is bad in the eye of law and as such the Judgement and order 

is liable to be set aside.  

7.          On other grounds also it is prayed to set aside the impugned Judgement 

and order of conviction. 

8.            I have heard submission of both sides and gone through the LCR as well 

as the impugned judgment and order.  

9.        From the LCR it appears that prosecution has examined as many as 7 

witnesses.  It  appears from para 11 of the impugned Judgement that learned 

court  below  has  found  PW-2,  PW-3,  PW-4  and  PW-6  as  most  vital  and 

important  witness.  Learned  court  below  has  found  their  evidence  as 

corroborative  as  to  the  fact  that  accused  Khirod  Choudhury  assaulted  the 

informant. Learned court below has also found PW-4 silent regarding presence 

of accused Lohit Choudhury in the P.O. Learned court has also observed that 

PW-3 clearly stated in her evidence that she has not seen the accused person in 

the P.O. In para 12 of the Judgement learned court below has found doubt in 

the evidence of PW-6, PW-7 and PW-2 that accused person Lohit Choudhury 

took part in assaulting informant.                                                            Contd.........P/4
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Ld court below again held that “ But in view of evidence of PW-3 and PW-4 it 

can not be said that accused person Lohit Choudhury was not in the P.O at the 

time of occurrence”. It seems that learned court below has based finding on the 

basis of PW-1, PW-3 and PW-4 and  convicted the accused persons. 

10.       From the LCR it appears that prosecution has examined as many as 7 

witnesses including M.O. I have carefully scrutinised the evidence of PWS. 

PW-1 Bijoy Choudhury is the informant.  As per his evidence on 8/12/11 at 

about 9:30 AM while he was going to School then upon cheodmari Bridge 

accused Lohit Choudhury asked him to get down from his bi-cycle. Then the 

said accused caught the handle of his bi-cycle. At that time accused Khirod 

Choudhury came from some where and told him that why he has spoiled the 

life of his(Khirod Choudhury) son and thereafter he started to assault him with 

lathi which he brought inside a bag. Then when he(PW-1) tried to catch the 

lathi he sustained blow of the lathi near his elbow as a result it was fractured 

and blood came out. At that moment Smti.  Macheni choudhury the wife of 

accused Khirod Choudhury came forward with a broom to assault him but due 

to restrain by local public who were going to Bazar she could not assault him. 

PW-2 Jamiran Bewa, PW-3 Mohila Bibi, PW-4 Kafijan bewa were harvesting 

paddy near the place of occurrence as they have stated in their evidence. It is 

evident  from their  testimony that  they have seen the occurrence.  PW-2 has 

stated that hearing hue and cry she raised her head and saw that both the male 

accused persons were assaulting the informant with  lathi. She has also stated 

that accused Macheni Choudhury was present at the place of occurrence with a 

broom. In her cross-examination PW-2 has stated that the place of harvesting 

was at a distance of 10/12 cubit from the place of occurrence. PW-3 has also 

deposed that hearing sound she raised her head and saw that accused Khirod 

Choudhury was assaulting the informant. she has stated that she saw Macheni 

Choudhury coming towards the place of occurrence with a broom. 
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She has  also  stated  that  she  has  not  seen  the  other  accused.  In  her  cross-

examination she has stated that place of harvesting is at a distance of 50/60 

cubit from the place of occurrence. In her cross she has confirmed that along 

with her PW-2 was also harvesting paddy. PW-4 has stated that at the time of 

occurrence she along with PW-2 and PW-3 were harvesting paddy. Hearing 

sound she raised her head and saw accused Khirod Choudhury assaulting the 

informant  with   lathi  over  the  Bridge.  She  saw  that  accused  Macheni 

Choudhury  was  coming  with  a  broom.  Now  it  can  be  seen  that  there  is 

inconsistency in the statement of PW-2, PW-3, and PW-4. As per evidence of 

PW-2 both the male accused persons assaulted the informant with lathi. PW-2 

has stated that she saw Macheni standing at the place of occurrence with a 

broom. But as per evidence of PW-3 and PW-4 they saw accused Macheni 

coming with a broom. PW-3 has clearly stated that she has not seen the other 

accused that is accused Lohit Choudhury. PW-4 is also silent in her evidence 

about presence of Lohit Choudhury in the place of occurrence. Now as per 

claim of PW-2, 3 and 4 at the time of occurrence they were harvesting paddy at 

a  few distance from the place of  occurrence and hearing hue and cry they 

raised their head and saw the incident of assault upon the informant. If their 

evidence is true then they must have seen the incident at a time and this being 

the position if evidence of PW-3 and 4 in believed then evidence of PW-2 in 

respect of the fact that both the male accused persons assaulted the informant 

with lathi cannot be believed. There is no consistency in the testimony of PW-

2, 3 and 4 regarding presence of accused Lohit  Choudhury in the place of 

occurrence. PW-1, the informant, even has not started that accused Macheni 

Choudhury has assaulted him with lathi. 

11.                   As per evidence of PW-6 at the time of occurrence she was going 

over  the  Bridge  then  she  saw that  all  accused persons  were  assaulting  the 

informant.
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Now her evidence cannot be believed as no PWS have stated the fact that all 

accused  persons  including  Lohit  Choudhury  and   Macheni  Choudhury 

assaulted the informant.   PW-1 has clearly  stated in his evidence that  accd 

Mecheni could not assault him. Evidence of PW-6 is found totally unreliable.

12.              Now PW-1 in his cross-examination has stated that hearing hue and 

cry his peon came to the place of occurrence first. PW-7 Phanindra Sarkar is 

the  peon  of  Bamunitilla  M.E  School.  As  per  his  evidence  at  the  time  of 

occurrence he was working in the school and then he saw the gathering of 

people on the Nankargaon Bridge. He came to know from people that accused 

persons have assaulted the informant. After hearing the incident he came to the 

place of occurrence but he could not found accused persons there. In his cross-

examination he has clearly stated that he has not seen the incident of assault. 

Thus if evidence of PW-1 as to the fact the that hearing hue and cry his peon 

first came to the place of occurrence then his peon(PW-7)  must have seen the 

accused persons in the place of  occurrence.  But PW-7 has contradicted the 

evidence of PW-1. If evidence of PW-7 is believed then evidence of PW-1 can 

not believed. Learned court below in para 10 of the Judgement has observed 

that at the time of occurrence the son of the accused Khirod Choudhury was 

reading in class V in the school of the informant who was holding first rank 

and the said boy now has been reading in  Navodya School.  In  para  12  of 

Judgement has observed that accused Lohit Choudhury was the student of the 

informant. But from cross of PW-1 fact came out that at the time of incident 

Nabajit  Choudhury,  the  son  of  accused  Khirod  Choudhury  was  giving 

Examination in his school and he was reading in class VIII and was holding 

first  rank  in  the  class.  From  the  FIR(Ext-1),  charge  sheet  and  from  the 

statement of the accused recorded U/S 313 Cr.PC, it  is evident that father's 

name  of  Khirod  Choudhury  and  Lohit  Choudhury  is  Lt.  Upen  Choudhury 

which means that they are brother in relation. 
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It  is  not  understood how the  court  below has  come to  the  conclusion  that 

accused Lohit Choudhury was the son of accused Khirod Choudhury and was 

the student of the informant.

13.                    Now PW-1 has stated in his cross-examination that accused 

Khirod  Choudhury  applied  for  Transfer  Certificate  before  the  School 

Managing Committee and the president of the Managing Committee informed 

him(PW-1).

14.                   There is no iota of evidence that accused Lohit Choudhury 

assaulted the informant and as such it is not understood how the court below 

has  come  to  the  conclusion  that  accused  Lohit  Choudhury  is  guilty  of 

committing offence U/S 323 IPC.

15.                           Learned court below in para 10 of the Judgement has held that 

the defence could not prove with cogent evidence in respect of their suggestion 

that the informant being the Head Master did not issue Transfer Certificate of 

the son of accused Khirod Choudhury. But PW-1 in his cross-examination has 

clearly admitted that after two/three days of filling of application for issuance 

of Transfer Certificate, accused Khirod Choudhury lodged complain before the 

Deputy Commissioner that he(PW 1) did not issue the T.C. From the evidence 

of PW-7 it  is  evident  that  it  is  only after  direction of DEEO the informant 

issued the T.C. Learned court below has not appreciated the admitted piece of 

evidence of PW-1 and PW-7 and arrived at erroneous finding.

16.                   There is also no iota of evidence as to the fact that accused 

Mecheni  Choudhury  restrained  the  informant  and  assaulted  him.  As  per 

evidence of PW-3 and 4 they saw the accused Macheni Choudhury coming 

towards the place of occurrence with a broom when the incident of assault was 

going on. Learned court below has not discussed evidence to prove the guilty 

of accused Macheni Choudhury U/S 341/323 IPC and arrived at wrong finding.
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17.                           Evidence of PW-1 is not corroborated by medical evidence 

because in the medical report there is no finding that he sustained fracture near 

his elbow. Evidence of PW-1, 2, 3, 4 and 6 found not reliable. 

18.                           Ld court below in para 10 of the Judgement has held that PW-

4  is  silent  and  PW-3  did  not  see  accd  Lohit  Choudhury  at  the  place  of 

occurance again on the basis of same evidence he has held that accd Lohit 

choudhury was present at the place of occurrence. Learned court below in the 

Judgement has not appreciated the evidence in its proper perspective and made 

observation  in  para  10  of  the  Judgement  solely  on  surmise.  Learned  court 

below has not given any reasoning on the basis of evidence how he found all 

accused persons guilty of committing offence U/S 341/323 IPC.

19.                     Learned court below at the time of recording of Statement U/S 

313 Cr. PC has not given any opportunity for leading defence evidence.

20.                        After going through the evidence and materials on record I have 

arrived at the conclusion that learned court below has failed to appreciate the 

evidence  in  its  proper  perspective  and  finding  so  arrived  by  the  court  in 

holding accused person guilty U/S  341/323 IPC is illegal and perverse and as 

such the impugned Judgement require interference in the appeal. 

21.                       In the result appeal is allowed. Impugned Judgement and order is 

set aside and all accused persons are acquitted from charges U/S 341/323 IPC. 

22.                         Send back the LCR along with copy of this judgment.

                  The Judgement is given on this 4  th   day of April 2015   

under my hand and seal of this court .   

                                                                                                        (R.Kar).

                                                                                                   Addl Sessions Judge (FTC).

                                                                                                                Bongaigaon.

        Dictated and corrected by me.......

                          (R. Kar)

           Addl Sessions Judge (FTC).  

                           Bongaigaon.                                          ************


