
  BEFORE THE MEMBER:::::::::MOTOR ACCIDENT CLAIMS TRIBUNAL:::::::
                                                           BONGAIGAON 
                                                                                     MAC CASE NO-24/2009.  

Claimant :- 1. Smt. Guria Sarkar.
W/O- Late Biki Sarkar.
R/O-Old Colony, Bongaigaon
P.S & Dist- Bongaigaon(Assam)

2. Smt. Bhawgabati Sarkar.
W/O-Late Jiten Sarkar
M/O-Late Biki Sarkar
Bhakarivita, Bongaigaon

P.O., P.S. & Dist. Bongaigaon(Assam)

Opposite Party:- 1. The Divisional Manager,
  The United India Insurance co. Ltd.,
  Main Road, Bongaigaon,
   P.S & Dist- Bongaigaon(Assam)

Insurer of vehicle No. AS-19-C-0422(Auto Diesel)
Vide Policy No. 130601/31/08/01/00000366 valid 
upto 14/05/2009.
2. The Divisional Manager,

The New India Assurance Co. Ltd.,
Chapaguri Road, North Bongaigaon,
P.S. & Dist. Bongaigaon(Assam)
Insured at 93, Aruna Nagar, G.T.Road, Etah, U.P
Insurer of vehicle No. HR-38K-8517(Truck)
Policy No- 321302/31/07/01/0002505
valid upto 07/11/2008.

3. Smt. Sova Sarkar
W/O- Sri Prabir Sarkar
New Colony,  P.S & Dist-Bongaigaon(Assam)
.......Owner of vehicle No. AS-19-C-0422(Auto 
Diesel)

4. Sri Surendra Kumar
S/O- Sri Rambabu Ojha
MOH. Rayan Main Bazar
Awagarh, Dist-Etah, Uttar Pradesh.
........Owner of vehicle No. HR-38K-8517(Truck)

5. Sri Suresh Chand
S/O- Sri Har Dayal Singh
Village-Nagla Pohakan. P.S- Nidholi
Dist- Etah, Uttar Pradesh.
.........Driver of HR-38K-8517(Truck) Vide D/L 
No. 574/P/Etah Valid upto 24/09/2009.
                                                                       Contd.........P/2
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PRESENT:-    Smti.  R.  KAR.
                       Member, M.A.C.T.
                       Bongaigaon.                                                                                               
APPEARANCE-  Sri. Samir Kumar Sarkar.

         Sri. Samir Kr. Nath.
                                         ........Ld Advocates for the claimant.

         Smti. C. Choudhury.
                                       ........ Ld. Advocate for the O.P No. 1.

         Sri. A.K.Nath.
         ........Ld. Advocate for the O.P No.2.

Date of Argument :- 31-03-2015.
Date of Judgment :- 28-04-2015.

                 J U D G E M E N T  

1.         This claim case has been instituted upon an application

under section 166 of the MV Act, filed by the claimants seeking 

compensation for death of their husband/son Biki Sarkar who 

died in a motor vehicle accident.

2.      Claimant's  case:-  Brief  fact  of  the case is  that  on 

12/7/08 while the deceased by driving Auto bearing registration 

No. AS-19C-0422 was coming from Bongaigaon towards Kishan 

Bazar then one Truck bearing registration No.HR-38K-8517 being 

driven in rash and negligent manner knocked down the auto from 

its back side as a result the driver fell down from the auto and died 

on  the  spot.  Subsequently  his  Post  mortem  was  done  at 

Bongaigaon C.H.C. Hence this claim case.

3.      After receiving notice O.P No.1, 2, 4 and 5 appeared and 

submitted their W.S.  

4.        Case of the Opposite Party No.1:- 

O.P No.1, United India Insurance co. Ltd., is the insurer of vehicle 

No. AS-19-C-0422(Auto).                                              Contd.........P/3
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In their  W.S they have stated that  the deceased was a driver  of 

vehicle No. AS-19-C-0422(Auto) as such he represents the owner 

and the claimants cannot claim compensation from them as a third 

party. They have prayed for dismissal of the claim petition. 

5.      Case of the Opposite Party No.2:-

O.P No. 2, The New India Assurance Co. Ltd., is the insurer of 

Vehicle No.  HR-38K-8517(Truck). In their W.S they have denied 

the fact that accident took place due to rash and negligent driving 

of vehicle No.  HR-38K-8517(Truck). They interalia stated that the 

alleged accident  occurred due to  contributory negligence on the 

part  of  the  deceased  as  he  was  driving  the  Auto  in  rash  and 

negligent manner. O.P No.2 has prayed for dismissal of the claim 

petition.

6.     Case of the Opposite Party No.4:-

O.P No. 4, Surendra Kumar is the owner of vehicle No. HR-38K-

8517(Truck). He has stated that there was no rash and negligent 

driving on the part of the vehicle No.  HR-38K-8517(Truck) rather 

the accident took place due to negligent driving of Auto No.  AS-

19-C-0422. He has further stated that the vehicle was duly insured 

with  the  New  India  Assurance  Co.  Ltd.,  at  its  Etah  Branch, 

G.T.Road,  Etah  U.P vide  policy  No.  321302/31/07/01/0002505 

valid upto 07/11/2008 and as such compensation if any will paid 

by the O.P No.2.

7.     Case of the Opposite Party No.5:-

O.P No. 5, Suresh Chand is the driver  of vehicle No. HR-38K-

8517(Truck). In his W.S he has denied that accident took place due 

to rash and negligent driving of vehicle No. HR-38K-8517(Truck). 

He has interalia taken the plea that accident took place due to rash
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and negligent driving of Auto rickshaw No.  AS-19-C-0422. He 

has also stated that at the time of accident he was possessing valid 

driving licence vide D/L No. 574/P/Etah Valid upto 24/09/2009. He 

has also stated that vehicle No. HR-38K-8517(Truck)  was insured 

with  the  O.P  No.2,  vide  policy  No.  321302/31/07/01/0002505 

valid upto 07/11/2008 and as such he has prayed to exonerate him 

from the liability of paying compensation.

8.       Upon pleadings of the parties following issues 

were framed:-

                                    I    S   S   U   E   S

(1) Whether  Motor  Vehicle  accident  took  place  on  12-07-

2008 as alleged and, if  so,  whether vehicle no. AS-19-C-0422 

and HR-38K-8517(Truck)  were  involved in the said accident ?

(2) Whether the accident in question took place due to rash 

and negligent driving of the driver of the vehicle by its driver ?

(3) Whether death of Biki Sarkar was caused in the accident 

in question due to hit by the vehicle No. AS-19-C-0422 and HR-

38K-8517(Truck)  ?

(4)  Whether the claimant is entitled to get compensation for 

the death of deceased Biki Sarkar if so, to what extent and by 

whom it should be paid ?     

9.    The Claimant has adduced evidence and examined Two 

witnesses including herself and  exhibited as many as 3 documents 

marked as Exhibit-1 to Exhibit-3.

10.      I have heard submission of both sides and gone through 

the evidence and materials on record. 
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11.         Discussion of evidence, and issue wise 

decision:-

Issue No.1:-  As per claim petition and evidence of PW-1, Guria 

Sarkar, the wife of deceased and evidence of PW-2, Bhawgabati 

Sarkar the mother of the deceased while the deceased Biki Sarkar 

on 12/7/08 at about 2.10 P.M by driving the vehicle No.  AS-19-C-

0422 was coming from Bongaigaon towards Kishan Bazar then one 

Truck bearing registration No. HR-38K-8517 being driven in rash 

and negligent manner knocked down his Auto from its back side as 

a result he fell down from the Auto and died on the spot. Ext-1 and 

2 are the certified copy of F.I.R lodged by the younger brother of 

the  deceased  Biki  Sarkar.  From the  F.I.R  it  is  evident  that  on 

12/7/08 at about 2:10 P.M while his brother was driving vehicle 

No.   AS-19-C-0422(Auto)  then  near  Kishan  Bazar  one  Truck 

bearing  registration  No.  HR-38K-8517  knocked  down  the  Auto 

from its back side as a result he fell down from the Auto and died 

on the spot. It is also evident from the F.I.R that on receiving the 

said  F.I.R a  case  being Bongaigaon P.S  case  No.  273/2008 U/S 

279/304(A) IPC was registered.

12.          Now O.P No. 2 , The New India Assurance Co. Ltd., is 

the  insurer  of  vehicle  No.   HR-38K-8517(Truck),  O.P  No.4, 

Surendra Kumar is the owner of vehicle No. HR-38K-8517(Truck) 

and O.P No.5, Suresh Chand is the driver of vehicle No. HR-38K-

8517(Truck). In their W.S they have not denied the fact of accident 

occurred on 12/7/08 at about 2:10 P.M their only plea is that the 

accident did not take place due to rash and negligent driving of the
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driver of vehicle No. HR-38K-8517(Truck) rather the accident took 

place due to contributory negligence on the part of the driver of the 

vehicle No. AS-19-C-0422. Considering the evidence and materials 

it  is held that both the vehicle No. AS-19-C-0422 and HR-38K-

8517(Truck)  were  involved  in  the  accident.  Issue  No.1  is  thus 

decided in affirmative. 

13.          Issue No.2:-  As per claim petition and evidence of PW-1 

and PW-2, due to rash and negligent driving of vehicle No. HR-

38K-8517(Truck)  accident took place.

               PW-1 and PW-2 in course of their cross-examination have 

stated that they have not seen the accident. O.P No.2 in course of 

cross-examination of  PW-1 and PW-2 has given suggestion that 

due to fault of their husband/son accident took place and as such 

they are not entitled to get any compensation from them but both 

the PWS have denied this fact. O.P No.2 has failed to shake the 

evidence  of  PW-1  and  PW-2  regarding  the  fact  of  rash  and 

negligent  driving on the part  of  driver  of  vehicle  No.  HR-38K-

8517(Truck). Now it is the plea of O.P No.2, O.P No.4 and O.P 

No.5 that due to rash and negligent driving on the part of driver of 

the  Auto accident  took place.  But  O.P No.2 either  in  course  of 

cross-examination of PW-1 and PW-2 or by adducing independent 

evidence has failed to establish their plea. As such it is held that 

accident took place due to rash and negligent driving of the driver 

of vehicle No. HR-38K-8517(Truck) .

14.        Issue No.3:-   As per claim petition and evidence of PW-1 

and PW-2, Biki Sarkar died on the spot as the vehicle No. HR-

38K-8517(Truck)  dashed  against  his  Auto  No.   AS-19-C-0422 

from its back side. 
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From the  foregoing  issue  it  is  established  that  due  to  rash  and 

negligent  driving of  vehicle  No.   HR-38K-8517(Truck)  accident 

took place. Ext-3, is the Certified copy of P.M Report. From Ext-3 

it is evident that post mortem examination on the dead body of Biki 

Roy performed on 13-7-08 in connection with Bongaigaon P.S case 

no. 273/08 U/S 279/304(A) IPC. In the post mortem Report it is 

opined that the cause of death is due to shock and haemorrhage 

following  RTA.  From  the  evidence  and  materials  it  is  thus 

established that death of Biki Sarkar has been caused due to hit by 

vehicle No.  HR-38K-8517(Truck).

15.       Issue No.4:-   From the foregoing issues it is established 

that  due  to  rash  and negligent  driving of  vehicle  No.  HR-38K-

8517(Truck) death of Biki Sarkar was caused.

            Now O.P No.4 and O.P No.5, the owner and driver of 

vehicle No. HR-38K-8517(Truck) in their W.S has stated that the 

vehicle  was  duly  insured  with  O.P  No.2  vide  policy  No. 

321302/31/07/01/0002505 valid up 07/11/2008 and the driver  of 

the  vehicle  was   possessing  valid  driving licence  vide  D/L No. 

574/P/Etah Valid upto 24/09/2009.  O.P No.2 has not challenged 

the  validity  of  Insurance  Policy  as  well  as  the  driving  licence. 

Since the accident has taken place within the validity period of the 

Insurance policy and the driving licence as such O.P No.2 is liable 

to pay the compensation.

16.                  Now let us decide the quantum of compensation.

As per claim petition and evidence of PW-1 and PW-2, deceased 

Biki Sarkar was driver by occupation and his monthly income was 

Rs.8,000/-. But no income certificate has been submitted. As such 

notional income of Rs.3,000/- per month is taken into consideration
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and thus annual income of the deceased becomes Rs. 36,000/-. As 

per evidence of claimant No.1 and 2 deceased has left behind him 

his wife(claimant No.1), mother (claimant No.2) and one girl who 

is 6 years old now. Considering the number of the dependents 1/3rd 

deduction is require to be made from the annual income towards 

the personal and living expense of the deceased had he been alive. 

After  1/3rd deduction  multiplicand becomes  Rs.24,000/-  Now as 

per claim petition, evidence of PW-1 and 2 age of the deceased at 

the time of accident was 25 years. Post mortem Report(Ext-3) also 

reveals  that  age  of  the  deceased  was  25  years  at  the  time  of 

examination.  But  PW-1,  wife  of  the  deceased  has  stated  in  her 

cross-examination that her husband was 5 years older than her. As 

per evidence-on-affidavit of PW-1, Guria Sarkar her age was 32 

years  on  the  date  of  swearing  affidavit  i,  e,  on  27-11-12.  Thus 

considering the age of PW-1, age of the deceased on the date of 

accident is calculated as 33 years and this higher age limit is taken 

into  consideration  for  selection  of  multiplier.  Accordingly 

multiplier of 16 as indicated in column 4 of the table prepared in 

Sarla Verma's Case (2009(6) Scc 121) is selected. After multiplying 

the  multiplicand  by  multiplier  of  16  the  amount  becomes 

Rs.3,84,000/-  towards  loss  of  dependency.  In  addition  to  this 

Rs.10,000/-  is  awarded  to  the  claimant  No.1  towards  loss  of 

consortium being  the  wife  of  the  deceased.  Another  amount  of 

Rs.5,000/-  is  awarded  towards  funeral  expenses.  in  total  the 

claimants  are  entitled  to  get  Rs.  3,99,000/-(Rupees  Three  Lac 

Ninety Nine Thousand) Only from O.P No.2 towards compensation 

for death of Biki Sarkar.
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                                                               O R D E R

claim petition is allowed to the tune of  Rs.3,99,000/-(Rupees 

Three Lac Ninety Nine Thousand)  Only. O.P. No.2  is directed to 

make payment of the said amount before the tribunal within three 

months by an A/C payee cheque.  In default of making payment 

within the stipulated period the amount will carry interest @ 6% 

per annum from the date of passing the Judgment till realisation.

                                        Issue notice to O.P No.2 accordingly.

                 Claimant No.1 is directed to keep Rs. 1,00,000/-(Rupees one lac)only 

      in the the fixed deposit in the name of her minor daughter in any 

      Nationalised  Bank till she attains majority. 

                     Judgment is given on this  28  th   day of April, 2015   

under my hand and seal of this Tribunal.     

                                                                                                           (R. Kar)

                                                                                                    Member, MACT.

    Bongaigaon           

    Dictated and corrected by me...    

                                   

              (R. Kar)

                    Member, MACT.

                     Bongaigaon.  

                                                                                                     



          


