
    BEFORE THE MEMBER:::::::::MOTOR ACCIDENT CLAIMS TRIBUNAL:::::::
                                                           BONGAIGAON 

    MAC CASE NO-47/2010
Claimants:- (1) Sakina Dewan (aged about 32 years)

W/O. Late Rofiqual Hasan.

(2) Bilayat Hussain (aged about 66 years)

S/O- Late Binod Ali.

(3)  Musstt. Jahanara Khatun (aged about 55 years)

W/O- Bilayat Hussain.

All are resident of -

Village- Tapeswara,

P.O. Gunialguri,

P.S. Kalgachia,

Dist. Barpeta, Assam.

(4)  Shahi bulbuli Hasan(age 13 years)

(5)  Ashique Ikbal Faried(age 6 years)

(claimant No. 4 & 5 are minor daughter & son of 

deceased represented by claimant No. 1 i. e. Sakina 

Dewan, The mother of the minors)

------VS-------

Opp. Parties :- (1) The Divisional Manager

      Oriental Insurance Co. Ltd.,

      Bongaigaon Divisional Office,

      Chapaguri Road, P.O. & Dist- Bongaigaon

       Assam.

(The insurer of the vehicle No. AS-25/3357(Truck) 

vide policy No. 2010/5490 and Collection No. 51-

01/4059006554, valid upto 29-12-2010 issued by 

Branch Office, Barpeta Road, Barpeta).

2. Sri Nipen Ch. Saha

S/O. Ward No. 4, Barpeta Road, P.O. Barpeta Road, 

 Dist.Barpeta, Assam,  (The owner of the vehicle No. 

AS-25/3357(truck).                               Contd.........P/2  
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3.  Ram Upadhay

S/O- B. Upadhay

R/O- Barabita Hatidol Block,

P.S. Barpeta Road, Dist. Barpeta, Assam.

(Driver of the vehicle No.  AS-25/3357(truck)

vide D/L No. F/8231/B/94, valid up to 2/3/2013).

4.  The Divisional Manager 

 National Insurance co. Ltd.,

 Bongaigaon Division,

 P.O. & Dist. Bongaigaon, Assam.

(The insurer of the vehicle No. AS-19/D-1186 vide 

policy No. 70735260, valid up to 22nd Nov.2010, 

issued by Bongaigaon Branch), Eng. No. 

F8DN4314441,Chas. No.MA 3EYD81S01497199.

5.  Mr. Faruque Ahmed

S/o- Muslim Uddin Ahmed

R/o- vill & P.O. Kokila,

P.S. Abhayapuri, Dist. Bongaigaon, Assam.

(owner of the vehicle NO.AS-19/D-1186).

PRESENT:-    Smti.  R.  KAR.
                       Member, M.A.C.T.
                       Bongaigaon.
                                                                                                                                                     
APPEARANCE-   Sri. Muktar Hussain Khan.
                                       ........Ld Advocate for the claimant.
                               Sri. N.K. Basumatary.

        ........ Ld. Advocate for the O.P No. 1.
                               Smti. Rita Choudhury.
                                       ........ Ld. Advocate for the O.P No. 4.

Date of Argument :- 19-3-2015.

Date of Judgment :-  05-05-2015.
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       J U D G M E N T  

1.      This  claim  case  has  been  instituted  upon  an 

application

  under  section  166 of  the  MV Act,  filed by  the  claimants 

seeking compensation for death of their husband/son who died 

in a motor vehicle accident.

2.    Claimant's  case:-  Brief  fact  of  the  case  is  that  on 

24.02.2010  at  about  9:45  P.M  claimants'  husband/son  Rofiqual 

Hasan  was  coming  from  Guwahati  towards  Kalgachia  by  the 

vehicle bearing registration No. AS-19/D-1186 along with Sanowar 

Hussain(deceased  driver  of  the  vehicle  No.  AS-19/D-1186)  and 

Afzalur Rahman(injured) and on arrival at Sathbanir Tup on N.H. 

31  where  another  vehicle  bearing  registration  No.  AS-

25/3357(Truck) was wrongfully parked on the middle of N.H. 31 

without giving any indication or signal and the driver of the vehicle 

No. AS-19/D-1186(Alto)  due to sudden mechanical  defect could 

not control his vehicle and dashed with truck. As a result of which 

the claimants'  husband/son sustained severe injury on his person 

and immediately after the accident the injured was taken to Barpeta 

Civil  Hospital  for  treatment  and  the  Doctor  on  examination 

declared him to be dead. Later on his dead body was sent for post 

Mortem examination at Barpeta Civil Hospital, Barpeta. Hence this 

claim case.

3.        After receiving notice O.P No.1, 2, 4 and 5 appeared and 

submitted their W.S.  

4.     Case against Opposite Party No.3, Ram Upadhay, that is 

the  driver  of  vehicle  No.  AS-25/3357(Truck)  proceeded  exparte 

vide order dated 27/6/13.
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5.      Case of the Opposite Party No.1:-

O.P  No.1  Oriental  Insurance  Company  Ltd.,  is  the  Insurer  of 

vehicle no.  AS-25/3357(Truck). In their W.S they have denied the 

fact that accident has taken place due to rash and negligent driving 

of the driver of the said vehicle. On other grounds also they have 

prayed for dismissal of the claim petition.

6.       Case of the Opposite Party No.2:-

O.P No.  2,  Nipen  Ch.  Saha  is  the  owner  of  vehicle  No.  AS-

25/3357(Truck). From his W.S it appears that he has not denied the 

fact of accident occurred on 24-2-10 but he has taken the plea that 

accident was caused due to rash and negligent driving of vehicle 

No. AS-19/D-1186. He has further stated in his W.S that vehicle 

No.  AS-25/3357(Truck)  was  duly  insured  with  the  Oriental 

Insurance Co. Ltd., and as such compensation if any will be paid 

by the O.P No. 1.

7.     Case of the Opposite Party No.4:-

O.P No.4 National Insurance co. Ltd., is the Insurer of vehicle no. 

AS-19/D-1186(Alto). By their W.S they have denied the fact that 

accident took place due to rash and negligent driving of the said 

vehicle by its driver rather their plea is that accident took place due 

to contributory negligence of the driver of vehicle No. AS-25-3357. 

On other grounds also they have prayed for dismissal of the claim 

petition  by  exempting  them  from  the  liability  of  paying 

compensation.

8.     Case of the Opposite Party No.5:-

O.P No.5,  Faruque Ahmed is the owner of vehicle No. AS-19/D-

1186(Alto).From his W.S it appears that he has denied the fact that
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accident was caused due to rash and negligent driving of the driver 

of vehicle No. AS-19/D-1186. He has further stated in his W.S that 

vehicle  No.  AS-19/D-1186(Alto)  was  duly  insured  with  the 

National Insurance co. Ltd., vide policy No.70735260, valid up to 

22nd Nov.2010  and  the  driver  of  the  said  was  possessing  valid 

driving  licence  vide  D/L  NO.  F/1987/NB/98  proof  valid  upto 

18/1/13 and as such compensation if any will be paid by O.P No.4.

9.     Upon pleadings of the parties following issued were 

framed:-

                                                        I    S   S   U   E   S

(1). Whether Motor vehicle Accident took place on 24/02/10 as 

alleged and, if so, whether vehicle no. AS-25/3357(Truck) & AS-

19/D-1186(Alto) were involved in the said accident ?

(2) Whether the accident in question took place due to rash and 

negligent driving of the driver of the vehicle its driver  ?

(3) Whether death of Rofiqul Hasan was caused in the accident 

in question due to use of/hit by the vehicle No. AS-25/3357(Truck) 

& AS-19/D-1186(Alto).

(4) Whether the claimant is entitled to get compensation for the 

death  of  deceased  Rofiqul  Hasan,  if  so,  to  what  extent  and  by 

whom it should be paid ?

10.     Claimants  have  adduced  evidence  and  examined   two 

witnesses.  Claimant  No.1  is  examined  as  PW-1,  and  another 

witness  as  PW-2.  Claimants  exhibited  as  many  as  6  documents 

marked as Exhibit-1 to Exhibit-6.    

11.     I have heard submission of both sides and gone through the 

evidence and materials on record. 
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12.    Discussion  of  evidence,  and  issue  wise 

decision:-

Issue No.1:-   As per claim petition and evidence of the PW-1 on 

24-2-10  while  the  deceased  Rafiqul  Hassan  was  coming  from 

Guwahati  towards Kalgachia by vehicle No. AS-19/D-1186 then 

due to negligent parking of vehicle No. AS-25-3357(Truck) on the 

middle of the road their vehicle dashed against the truck as a result 

he sustained grievous injury and the driver died on the spot. Ext-1 

is the Accident Information Report. From Ext-1 it is evident that on 

24-2-10 at 9-45 P.M accident took place and both the vehicle No. 

AS-25-3357(Truck)  &  AS-19/D-1186  were  involved  in  the 

accident. From Ext-2(Certified Copy of F.I.R) also it is evident that 

Both the vehicles were involved in the accident.

                    Issue No. 1 is thus decided in affirmative.

13.  Issue No.2:-  As per claim petition and evidence of PW-1 and 

PW-2 while the deceased Rafiqul Hassan on 24-2-10 at 9:45 P.M 

was going by the vehicle No. AS-19/D-1186 alongwith Sanowar 

Hussain(deceased  driver)  and  one  Afzalur  Rahman  then  due  to 

wrongful parking of vehicle No. AS-25-3367(Truck) on the middle 

of the road without any indication or signal their vehicle dashed 

against the said truck as a result the deceased sustained grievous 

injury. In the Ejahar(Ext-2) also it is stated that due to fault of the 

truck, accident took place. O.P No.2, Nipen Ch. Saha is the driver 

of the vehicle No. AS-25-3357. In para 6 of his written statement 

he has stated that as the 'gulla' of the truck was broken as such he 

parked the vehicle on the left side of the road and left away the 

place to search a mechanic for its repairing.  He also surrounded 

truck with some big stones so that it can be noticed. 
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He also  put  on the indicator  light,  but  these facts  has not  been 

substantiated by evidence. O.P No.1 in course of cross of PW-1 and 

PW-2  has  not  challenged  the  fact  of  wrongful  and  negligent 

parking of vehicle No. AS-25-3357 as stated in the claim petition 

as well as in their evidence. PW-2 in course of cross by O.P No.4 

has stated that the parking light of the truck was not put on and the 

vehicle was parked on the middle of the road. It was dark at the 

time of accident. From the evidence it is thus established that due 

to  wrong  and  negligent  parking  of  vehicle  No.  AS-25-3357 

accident took place.

14.    Issue No.3:-    As per claim petition and evidence of PWS, on 

24-2-10 at about 9-45 P.M while the deceased Rafiqul Hassan was 

coming  from  Guwahati  towards  Kalgachia  by  vehicle  No.  AS-

19/D-1186 alongwith Sanowar Hussain(deceased driver of the said 

vehicle)  and  another  Afzalur  Rahman  then  their  vehicle  dashed 

against  the  vehicle  No.  AS-25-3357  which  was  negligently  and 

wrongly parked on the middle of the road as a result he sustained 

severe injury on his person and when he was taken to Barpeta Civil 

Hospital he was declared dead by the doctors of the said Hospital. 

Later  on  Post  Mortem examination  was  done  by  the  doctor  of 

Barpeta Civil Hospital. Ext-3 the copy of P.M Report. It is evident 

from P.M Report that Post Mortem examination on the dead body 

of Rafiqul Hassan was done on 25-2-10 as per Inquest Report. In 

the P.M Report it is opined that death of the person is due to shock 

and  haemorrhage  as  a  result  of  injuries  sustained.  In  view  of 

decision of Issue No.2 it is held that death of Rafiqul Hassan was 

caused  due  to  use  of  vehicle  No.  AS-19/D-1186  and  due  to 

negligent parking of vehicle No. AS-25-3357 by its driver.
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15.    Issue No.4:-   From the foregoing issues it is established that 

death of Rafiqul Hassan was caused due to wrong and negligent 

parking of vehicle No.  AS-25-3357 by its driver.

     As per W.S of O.P No.2(owner of vehicle No.  AS-25-3357). 

said vehicle was duly insured with the Oriental Insurance co. Ltd. 

From Ext-1(Accident Information Report) it is evident that vehicle 

No.  AS-25-3357(Truck) was insured with the Oriental Insurance 

co.  Ltd.,  vide  Policy  No.   51-01/4059006554,  P/No.  2010/5490 

valid  up  to  29-12-10  and  driver  of  the  vehicle  was  possessing 

driving licence No. F/8231/B/94 valid up to 2-3-13. O.P No.1, the 

Oriental Insurance co. Ltd., has not challenged the validity of both 

the Insurance policy and the driving licence and as such they are 

liable to pay the compensation.

16.   Now let us decide the quantum of compensation.

As  per  claim  petition  and  evidence  of  PW-1  deceased  Rafiqul 

Hassan was a teacher by Profession and his monthly income was 

Rs.15,000/-. But PW-1 in her cross-examination by O.P No.1 has 

stated that she could not submit any document in support of salary 

or  income  of  her  deceased  husband.  This  being  the  position 

notional Income of Rs.3,000/- P.M is taken into consideration and 

thus annual income of the deceased becomes Rs,36,000/-. As per 

claim petition there are five claimants. Now father of the deceased 

cannot  be treated  as  the  dependent.  As such in  the  instant  case 

claimant  No.1  Sakina  Dewan  the  wife,claimant  no.3,  Jahanara 

Khatun, the mother and claimant No.4 and 5 the minor daughter 

and son of the deceased are treated as dependents and considering 

the  number  of  dependents,  ¼th deduction  is  require  to  be  made 

towards personal and living expenses of the deceased had he been 

alive. 
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After 1/4th deduction multiplicand becomes Rs.27,000/-.  As per claim 

petition age of the deceased at the time of accident was 35 years. No age 

proof certificate has been submitted by the claimant. As per P.M Report 

(Ext-3) age of the deceased at the time of Post Mortem examination was 

35 years. Having regard to the age of the deceased multiplier of 16 as 

indicated  in  column  4  of  the  table  prepared  in  Sarla  Verma,s 

case(2009(6) Scc 121) is selected. After multiplying the multiplicand by 

multiplier  of  16  the  amount  becomes  Rs.4,32,000/-  towards  loss  of 

dependency. In addition to this Rs.10,000/- is awarded to claimant No.1, 

Sakina  Dewan  towards  loss  of  consortium  being  the  wife  of  the 

deceased.  Another  amount  of  Rs.5,000/-  is  awarded  towards  funeral 

expenses.  In  total  claimant  No.  1,  3,  4  and 5 are  entitled to  get  Rs. 

4,47,000/-(Rupees  Four Lac Forty Seven Thousand) only from O.P 

No.1 towards compensation.

                                                O R D E R

Claim petition is allowed to the tune of Rs. 4,47,000/-(Rupees Four Lac 

Forty Seven Thousand)  Only. O.P. No.1  is directed to make payment 

of the said amount before the tribunal within three months by an A/C 

payee  cheque.   In  default  of  making  payment  within  the  stipulated 

period the amount will carry interest @ 6% per annum from the date of 

passing the Judgment till realisation.

                                       Issue notice to O.P No.1 accordingly.

Claimant No.1 is directed to keep Rs.1,00,000/-(Rupees One Lac) Only 

each in the name of her minor daughter and son in the fixed deposit in 

any Nationalised Bank till they attain majority. 

                    Judgment is given on this 5  th    day of May,2015      under my hand and seal 

of this Tribunal.  

                                                                                                                     (R. Kar)

                                                                                                               Member, MACT.

    Dictated and corrected by me...    Bongaigaon 

(R.Kar)              



   Member, MACT. Bongaigaon                                                Contd.....P/ 

APPENDIX 

                                            

                             

   


	Date of Judgment :- 05-05-2015.

