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             J U D G E M E N T

09-04-2015:- This suit has been instituted upon a petition under section 10 of the  

  Hindu Marriage Act, 1955 filed by the petitioner seeking decree of 

  Judicial separation against the respondent.

1. petitioner's  case  :-    Brief  fact  of  the  petitioner's  case  is  that  marriage 

between the petitioner and the respondent was solemnised at about 23 years 

back as per Hindu Law, customs and usages at Manikachar, Dist. Dhubri. Soon 

after the marriage both the petitioner and the respondent started living at the 

residence  of  the  petitioner  at  Manikachar  where  the  petitioner  has  been 

working as  a  Junior  Engineer.  The  petitioner  has  performed all  his  marital 

duties and obligations towards the respondent being her husband at his level 

best. Out of their wedlock two sons namely Ashish Haloi and Debasish Haloi 

were  born.  Both  the  petitioner  and   respondent  stayed  for  some  years  at 

Manikachar and thereafter the petitioner was transferred from Manikachar to 

Dhubri and all of them resided at Dhubri for 8 to 9 years. Thereafter in the year 

2002 the petitioner was again transferred from Dhubri to Bongaigaon and he 

joined his service at Bongaigaon but at that time it is the respondent who by 

severing and detaching all marital and conjugal relationship started residing at 

Barpeta  Road  separately  in  a  rented house at  the cost  and expense of  the 

petitioner.   On  the  other  hand  the  petitioner  for  his  service  purpose  was 

compelled to reside at Bongaigaon leading a very lonely and neglected life 

being a married person. The respondent resided at Barpeta Road upto the 1st 

part of 2008 and after that the respondent along with her two sons came at 

Bongaigaon and at  that  time also  the  respondent  again  started  to  reside  at 

Dolaigaon in a rented house at the maintenance and expense of the petitioner.
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But it is the petitioner who as usually was compelled to reside in a separate 

residence at Jyoti  Nagar,  North Bongaigaon because the respondent did not 

want to reside with the petitioner in a single roof for the reasons best known to 

her. In that way since 2002, the petitioner has been leading a lonely, neglected 

and deserted life. The petitioner further stated in his petition that the petitioner 

has been again transferred from Bongaigaon and presently posted and working 

at Rangiya since January, 2010. At the time of transfer, the petitioner on several 

occasions  personally  met  and  requested  the  respondent  to  come  and  lead 

peaceful  conjugal  with  him  at  his  new  working  place  at  Rangiya  but  the 

respondent  denied.  Accordingly  the  petitioner  is  now living at  his  working 

place at Rangiya and  still  now leading a neglected and deserted life at the 

instance of the respondent since the year  2002.  It  is  stated that  there is  no 

possibility  and/or  further  chance  to  reconcile  the broken marriage which is 

already broken at the instance of the respondent and as such the petitioner has 

prayed for passing decree of Judicial separation. 

2. Respondent's case:-      After receiving summon, respondent Jaba Dutta @ Haloi 

appeared and submitted her W.S. In her W.S she has admitted the factum of 

marriage with the petitioner and also admitted that out of their wedlock two 

sons were born. But she has denied all the allegations levelled against her. In 

her W.S she interalia stated that in year 1994 the petitioner was transferred to 

Dhubri from Kharuabandha, Dist. Goalpara and the respondent along with her 

both sons came at Dhubri and stayed in a rented house along with the petitioner 

and performed her marital duties and obligations towards the petitioner without 

making any complain after knowing several woman scandal of the petitioner. It 

is further stated that the petitioner just for escaping from this scandal in the 

month of August 2002, transferred from Dhubri to Bongaigaon. 
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After  joining  at  Bongaigaon  the  petitioner  went  to  Dhubri  and  shifted  his 

family from Dhubri to Barpeta directly with an excuse that, the Bongaigaon is 

a disturbing area and the education facility is not upto the mark. The petitioner 

took a  rented  house  at  Barpeta  and admitted their  two sons  at  St.  Josheph 

School at Barpeta.  The petitioner at that time requested his sister who was also 

residing at Barpeta  to look after the respondent and his two minor sons. The 

respondent visited Bongaigaon at the rented house of petitioner along with her 

children on regular intervals and the petitioner also visited Barpeta regularly to 

look after them. The respondent has denied the allegation of desertion on her 

part. The petitioner has also stated that she was compelled to stay at Barpeta 

along with her two sons for their education till matriculation examination. The 

respondent has also stated that in the middle of the year 2005 the petitioner 

started residing in a rented house at Bageswari para, Bongaigaon town and in 

the said rented  house  the  petitioner  was  again  involved with  some women 

scandal  and  absconded  there  from  and  the  said  scandal  was  published  in 

“Asamia Agradut” News paper.  Thereafter  the petitioner shifted to another 

rented  house  at  pipe  line,  North  Bongaigaon  and  in  the  said  house  the 

petitioner and the respondent lived together and the respondent performed her 

marital  obligation.  After  Matriculation  Examination  of  her  both  sons,  the 

respondent against the will of the petitioner came back at Bongaigaon from 

Barpeta along with her sons and started living with the petitioner in a rented 

house of Lohit Das at Majpara, Dolaigaon. In the month of January, 2010 the 

petitioner  managed  to  get  transfer  from  Bongaigaon  to  Rangiya  and  the 

petitioner went to Rangiya with a false promise made before the respondent 

and  his  sons  that  as  soon  as  he  finds  suitable  rented  house  he  will  make 

necessary arrangement for shifting them at Rangiya. But the petitioner after 

joining at Rangiya,  willfully  neglected and deserted the respondent and her 

sons and also avoided from maintaining them regularly. 
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Even the petitioner concealed his actual residential address from the petitioner 

and his sons. The petitioner after transferring from Bongaigaon to Rangiya did 

not make any contact with the respondent and her sons. So many times they 

visited the office  of  the petitioner  at  Rangiya and requested him to  make 

necessary  arrangement  of  a  rented  house  and  to  shift  them at  Rangiya  as 

because it is not possible on the part of the respondent to maintain herself and 

her  two  sons  without  any  guardian.  But  the  petitioner  with  some  ulterior 

motive and malafide intention send back the respondent and her two sons by 

assigning these and that reason. On other grounds also respondent has prayed 

for dismissal of the petition.

3.                Upon pleadings of the parties following issued were framed:-

                                          I    S   S   U   E   S  

(1) Whether there is any cause of action for the suit ?

(2) Whether the petitioner was treated by the respondent with cruelty ?

(3) Whether  the  respondent  has  deserted  the  petitioner  without  any 

reasonable and justifiable cause ?

(4) Whether the petitioner is entitled to get the decree as prayed for ?

4.                     Both sides have adduced evidence.

5.                     The petitioner has examined two witnesses including himself.

6.                     The respondent has also examined two witnesses including herself.

7.                  I have heard submission of both sides and gone through the evidence 

and materials on record.  

8.  Discussion of evidence, and issue wise decision:-

9.         Issue No.1-  The petitioner has filed this suit praying for passing Decree 

for Judicial separation on ground desertion and cruelty since the last part of 

2002. when the respondent started living separately at Barpeta Road. Now this 

fact  of  desertion  and cruelty  is  to  be ascertained by appreciating evidence. 

Considering this aspect Issue No.1 is decided in affirmative.         
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10.              For the sake of convenience Issue No. 2 and 3 are taken up together 

as both the issue will be covered by the some fact of evidence.

               As per petition and evidence of Gopeswar Haloi(the petitioner), in the 

year 2002, he was transferred from Dhubri to Bongaigaon and started living at 

Bongaigaon  but  at  that  time  the  respondent  by  severing  and  detaching  all 

marital  and conjugal  relationship with him started to living and residing at 

Barpeta Road separately in a rented house and he was to compelled to live  in a 

very neglected, lonely and detaching way in a rented house. Now the petitioner 

in his petition as well as the evidence has tried to project that the since 2002, 

the respondent on her own will was residing at Barpeta by severing marital 

relationship with him. From cross-examination of PW-1, it is evident that the 

respondent side has given suggestion to him that at Barpeta he used to stay 

with his wife and children but he has denied this fact. He has also denied the 

suggestion that he maintained marital relationship with his wife continuously 

since after their marriage. He has denied every suggestions in respect of his 

stay with  wife and children in different place of posting. Perhaps the petitioner 

is trying to strengthen the grounds of desertion by denying this suggestion. In 

his cross-examination he has admitted that after his transfer to Bongaigaon he 

gave admission of his both sons at  St.  Josheph School at  Barpeta  for their 

better education. DW-1, Jaba Dutta @ Haloi, the respondent, in her evidence 

has stated that after transfer of her husband from Dhubri to Bongaigaon her 

husband admitted his two sons in St.  Josheph School At Barpeta for better 

education and compelled her to stay at Barpeta.

11.           PW-1, in his cross-examination has stated that in the year 2009 his wife 

and sons came from Barpeta  and started living in a house of  Lohit  Das at 

Majpara, Dolaigaon and his sons were admitted to Bongaigaon college but he 

never stayed with his wife and sons. 

    Contd.........P/6



 :::::::::::::::::::::::::::6:::::::::::::::::::::::::::::

Dw-1 in para 8 of her evidence-on-affidavit has stated that after completion of 

Matriculation Examination of her sons she permanently came to Bongaigaon 

from Barpeta and started living with the petitioner in his rented house of Lohit 

Das at Majpara, Dolaigaon, P.S & Dist. Bongaigaon. In her cross-examination 

she has also stated that  in the year 2008 she along with two sons came to 

Bongaigaon and started living with her husband. At first they were residing in 

the rented house one Pran Mallick and thereafter they lived in the rented house 

of Lohit Das at Majpara. It can thus be seen that the respondent used to stay 

with  her  sons  at  Barpeta  for  their  education  purpose  still  completion  of 

Matriculation Examination. But it is the petitioner who is trying to project that 

the petitioner by detaching marital  relationship with him lived separately at 

Barpeta Road since 2002. PW-1 in his cross-examination has clearly admitted 

that after his transfer from to Bongaigaon he gave admission of two sons in St. 

Josheph School At Barpeta for better education .

12.         The petitioner in his petition as well as in his evidence has also stated that 

in the year 2010 he was transferred from Bongaigaon to Rangiya and at the 

time of transfer he requested the petitioner on several occasions to come and 

lead peaceful conjugal life with him at his new working place at Rangiya but 

the  respondent  denied  to  lead  a  conjugal  life  with  him.  Accordingly  the 

petitioner is living at his working place at Rangiya and leading a neglected and 

deserted life. Now D.W-2. Debasish Haloi is the younger son of the petitioner 

and the respondent.  In his evidence he has stated that while his father was 

transferred at Bongaigaon from Dhubri at that time his father went to Dhubri 

and shifted him along with his mother and his elder brother namely Ashish 

Haloi from Dhubri to Barpeta directly and the petitioner took a rented house at 

Barpeta  and  admitted  him  and  his  elder  brother  in  St.  Josheph  School  At 

Barpeta. He has also stated that his father also visited Barpeta regularly and 
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The petitioner(Pw-1) in his cross-examination has stated that he used to go to 

Barpeta to met his wife and children but he never stayed there. DW-2 in his 

evidence  has  stated  that  in  the  year  2010  his  father  was  transferred  from 

Bongaigaon to  Rangiya and he promised before  him,  his  mother  and elder 

brother that  he will  take a  suitable ranted house at  Rangiya and will  make 

necessary arrangement for shifting them to Rangiya. But his father after joining 

at Rangiya, willfully neglected and deserted him along with his mother and 

elder  brother  and never  made any contact  with them and he concealed his 

actual  residential  address.  DW-1  has  further  stated  that  he  along  with  his 

mother  and  elder  brother  visited   the  office   of  his  father  at  Rangiya  and 

requested him to make necessary accommodation so that they can stay together 

as he needed the company of both guardian but his father every time to fulfill 

his ulterior motive and malafide intention send back them by assigning these 

and that reason. In course of cross-examination of DW-2 the petitioner said has 

failed to shake his evidence.

13.         PW-2, Pran Mallick in his evidence has reiterated  some facts as stated in 

the petition as well as in the evidence of PW-1. But in course of his cross-

examination he has clearly admitted that he has no knowledge regarding the 

relationship between the petitioner and his wife. He has also stated that he  has 

no knowledge were the petitioner lived with his wife. He has admitted that he 

know nothing about this case. Considering admissions made by PW-2 in his 

cross-examination  his  evidence  is  found  totally  unreliable  hence  discarded. 

PW-1 in his cross-examination has clearly stated that he is reluctant to lead 

conjugal life with his wife.

14.              Learned counsel for the petitioner in support of their contention on the 

point of cruelty and desertion has placed  on the citations of Hon'ble Gauhati
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High Court as reported in 2009(1) GLJ 241(Dr. Harajogindra Singh Vs mrs 

Ellora Brahma), 2009(2) GLJ 205(Ramen Ch Deka Vs Smti. Sujata Deka), 

2013(4)  GLT  749(  Bulbuli  Biswas  Vs  Khagen  Biswas),  2013(4)  GLJ 

150( Ratan Sen Vs Smti. Bhulu Rani Das), 2013(4) GLJ 446(Smti Moni 

Deepa kar @ Moni Deepa Dey Vs Sanjib Dey).

15.          Learned counsel for the respondent on the other hand in support of their 

contention has placed reliance on the citations as reported in  2013(4) GLT 

755(Kishore  Saha  Vs  Jhuma Saha),  2011(4)  GLT 745(  Sanjay  Todi  Vs 

Sunita Todi), 2011(4) GLT 329(Sephal Debnath Vs Anita Biswas).

16.     I have gone through the citations so referred by both the parties.    

17.     Now the petitioner has failed to prove that the respondent resided at Barpeta 

from from 2002 to 2008 by deserting and neglecting the petitioner. He has also 

failed to prove that the respondent has refused to lead conjugal life with him. 

Rather from the cross-examination of Pw-1 it is established that he is refusing 

to lead conjugal life with the respondent. DW-2, Debasesh Haloi the son of the 

petitioner and who is aged about 21 years has clearly stated in his evidence that 

in  the  year  2010  when  his  father  was  transferred  to  Rangiya  then  they 

requested  him to  make  arrangement  for  their  shifting  from Bongaigaon  to 

Rangiya so that all of them can stay together bout he avoided them. It is earlier 

stated that the petitioner side has failed to shake the evidence of DW-1. From 

the evidence it is established that the petitioner on the one hand has kept the 

respondent and her two sons at Barpeta in a rented house for education purpose 

till their  Matriculation Examination in the year 2008 and projected the same as 

ground of desertion and cruelty, on the other hand he has shown his reluctance 

to lead conjugal life with the respondent wife. Conduct of the petitioner shows 

that he is trying to get rid of his wife and children by putting blame on the 

respondent.    
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As  such  citation  so  referred  by  the  petitioner  side  will  not  help  them. 

Considering the evidence and materials on record I have arrived at the finding 

that the petitioner was never treated by the respondent with cruelty and the 

respondent never deserted the petitioner as alleged in the petition. Issue No.2 

and 3 are decided in negative.       

18.      Issue No.4:-   In view of decision of Issue No. 2 and 3 it is held that the 

petitioner is  not entitled to get the decree of Judicial separation against the 

respondent.

19.    In the result suit is dismissed without cost.

    Decree be drawn up accordingly.

Judgement is given on this 9th day of April, 2015 under my hand 

and seal of this court.

                                               (R. Kar)

                                                                                    Addl. District Judge (FTC)

                                                                                       Bongaigaon.

Dictated and corrected by me...

     (R. Kar)

   Addl. District Judge (FTC)

          Bongaigaon.

    ************


