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IN THE COURT OF  ADDL. SESSIONS JUDGE,  NORTH SALMARA,

ABHAYAPURI

    Present: Shri P. Bora, A.J.S.

Addl. Sessions Judge 

North Salmara, Abhayapuri

Sessions Case no. 104(J)/2016

  U/S  27 of Drugs and Cosmetic Act, 1940

State of Assam

Vs

Md. Mozzom Hussain 

                      

Appearance

Smti. R.Choudhury     ---------         Ld. Addl. P.P. for the State.

Mr. A. Ali  ---------          Ld. Defence Counsel.

Charge framed on –--------         01.07.17       

Evidence recorded on  --------           09.05.18, 13.09.18, 29.10.18, 

09.05.19, 31.05.19

Argument heard on --------           16.08.19        

Judgment pronounced on --------           30.08.19

J U D G M E N T

1 The case for the prosecution in brief  is that the informant Sri

Sankar Barman, U.B Constable of Jogighopa P.S lodged an FIR before

the officer in charge of Jogighopa Police Station stating inter alia  that

on  04.08.2011  at  about  08:00  AM,  in  the  morning  ,  the  accused

persons,  who  carried  some drugs  without  any  valid  and  authorized

licence with a view to sold out the same within the area of Kabaitary
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were caught hold with the help of local people. It has also been stated

that the accused persons namely Babu Hoque and Nur Mohammad on

being asked and interrogated confessed that they have purchased the

illegal drugs from Munna Pharmacy situated at Kabaitary. Hence, the

case.  

2 After   receiving  the  F.I.R,  the  officer  in  charge  of  Jogighopa

police station was pleased to register the same vide Jogighopa P.S case

no.  127  dated  05.08.11.  Police  started  investigation  and  after

completion  of  the  investigation,  the  investigating  officer  submitted

charge sheet against the accused person u/s 379 IPC, R/W Sec. 27 of

Drugs & Cosmetic Act. 

3.    Accused person appeared before court to face the trial. The copies

of all the relevant documents furnished to the accused person. After

perusing and considering all  the relevant documents referred to U/S

173 Cr.P.C finding a prima facie case a formal charge U/S 27 of Drugs &

Cosmetic Act, has been framed against the accused person and the

same on being read over and explained to the accused person to which

the accused person  pleaded not guilty and claimed to be tried.

4 To bring home the charge against the accused person in this

case the prosecution side has adduced and examined as many as  6

witnesses including the informant and investigating officer of this case

but defence examined none. Accused person was  examined u/s 313

Cr.P.C  and  on  being  so  examined  the  accused  person  declined  to

adduce defence evidence and narrated that false evidence has been

adduced against him.

5.POINTS FOR DECISIONS

Whether the accused person being the owner of a pharmacy illegally

possessed Spasmo Proxyvon Capsule T.M and on 04.08.2011, illegally

sell 141 numbers of Spasmo Proxyvon Capsule T.M to the accused Babu

Alil  @  Hoque  and  Nur  Mohmad  of  Goalpara  in  contravene  of  the
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provision of Drugs and Cosmetic Act, 1940  and thereby committed an

offence punishable u/s 27 of Drugs and Cosmetic Act, 1940. 

6.    DECISION AND REASONS FOR DECISION-

I have gone carefully through the entire evidence of the record. I

have also heard and considered the argument put  forwarded by the Ld

Addl.P.P for the State as well as Ld. Counsel for defence.

7. In this case the prosecution side has examined the informant Sri.

Sankar Deb Barman, U.B.C 69 as PW-4 and exhibited the FIR vide Ext. 2

and Ext. 2(1) is the signature of PW-4, being the informant of this case. 

8.        After perusing and considering the evidence of PW-4, who is the

informant of this case, the evidence of PW-4 appears to be totally not

in conformity with the fact as alleged in the FIR, which was lodged by

PW-4 himself as because in the FIR Ext.2 as lodged by the PW-4 himself

it has been alleged that on 04.08.2011 at about 08:00 AM, while both

the accused Babu Hoque and Nur Mohammad were caught red-handed

along with some illegal drugs both of them confessed that they have

purchased  the  drugs  from  a  pharmacy  named  “Munna  Pharmacy”

situated at Kabaibari and as per prosecution case the accused Mozzom

Hussain, the owner of the Pharmacy  was charged for illegal possession

and selling of Spasmo Proxyvon T.M Capsule, but in course of evidence

PW-4,  the informant stated that about  3 /4 years  back the accused

person was caught red-handed while he was going on a car towards

Goalpara along with some drugs, which is totally opposite to the fact as

alleged  in  the  FIR.  That  apart  PW-4  has  also  failed  to  disclose  the

characteristic, name and nature of the drugs that has alleged to be

seized and recovered from the possession of the accused person. 

9. The  prosecution  side  has  examined  Md.  Mokbul  Hussain,  Md.

Omar  Ali  and  Md.  Abdul  Khaleque Mollah  as  PW-1,  PW-2 and PW-3

respectively  as  seizure  witnesses.  The  prosecution  side  has  also

exhibited the seizure list vide Ext. 1 and Ext.1(1), Ext. 1(2) and Ext.

1(3)  are  the  signatures  of  PW-1,  PW-2 and  PW-3  respectively.  After
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perusing and considering the evidence of above named three seizure

witnesses, it appears that PW-1 in course of evidence stated that about

7 years back on a day at about 12:00 mid day he saw a gathering of

persons  at  Kabaitary  “tiniali”  where   two  boys  were  surrounded by

10/12  persons  and  some  tablets  has  been  recovered  from  the

possession of that two boys. In course of cross examination PW-1, who

was examined by the prosecution as one of the seizure witness clearly

stated that he did not know as to why the police personnel has taken

his signature on Ext. 1. PW-2, who was examined by the prosecution as

another  seizure  witness  of  this  case  was  declared  hostile  by  the

prosecution  and  contradicted  his  oral  testimony  with  his  previous

statement as recorded u/s 161 CrPC. Again PW-3, who was examined

by the prosecution as another seizure witness in course of evidence

although stated that about 7 years back the accused person, who used

to sell medicine in his Pharmacy was arrested by the police personnel,

but in course of cross examination PW-3 clearly stated that he himself

has not seen the accused person selling any drugs or tablets. Again

although the prosecution side has examined PW-3 as one of the seizure

witness and exhibited his signature vide Ext. 1(3) but in course of cross

examination PW-3 clearly stated that he did not know as to why he has

put his signature in Ext.1 and also expressed his ignorance about the

contents of Ext. 1, the seizure list. 

10.   In supports of its case, the prosecution side has also examined

Md. Nizamuddin Ahmed, Constable, UBC 198 as PW-5, who in course of

evidence  neither   implicated  the  accused  person  involving  him  in

commission  of  the  offence  nor  stated  a  single  line  involving  the

accused person in commission of the offence as alleged, rather as per

evidence of PW-5 about 7 years back while he along with other police

personnel of Jogighopa P.S on their patrolling duty they caught hold two

persons  namely  Babu  Ali  and  Nur  Mohamad,  from  whom  some

medicine has been recovered and seized.
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11.     The prosecution side has examined Sri. Ananda Ram Deka, S.I of

police,  who  investigated  the  case.  The  prosecution  side  has  also

exhibited the charge-sheet vide Ext. 3 and Ext. 3(1) is the signature of

S.I Bijit Dadhara, who submitted the charge-sheet against the accused

person, which is known to PW-6. The prosecution has also exhibited the

signature of PW-6 in Ext. 1, seizure list vide Ext. 1(4), being the seizing

officer of this case. 

12. In course of evidence PW-6, the investigating officer of this case

clearly stated that no any drugs have been seized from the possession

of the accused Mozzom Hussain. In course of cross examination PW-6

stated  that  the  present  accused  Md.  Mozzom  Hussain  has  been

arrested as well  as charge-sheeted in this case on the basis of  the

statement of the witnesses as well as pertaining to the fact that the

accused persons namely Nur Mohamad and Babu Ali  Hoque used to

purchase  drugs  from  the  Pharmacy  of  the  above  named  accused

person  situated  at  Kabaitary  bearing  the  name “Munna Pharmacy”.

But,  PW-6 in  course  of  cross  examination  admitted  that  during  the

investigation of this case he has not make any search or raid in that

“Munna Pharmacy” nor collect any receipt pertaining to the purchasing

of any drugs or medicine by both the accused namely Nur Mohammad

and Babu Ali Hoque from that Munna Pharmacy which alleged to  be

owned by Mozzom Hussain. PW-6 also stated that although both the

accused persons namely Nur Mohamamd and Babu Ali Hoque during

their  statement  u/s  161  CrPC,  stated  that  both  of  them  used  to

purchase drugs from “Munna Pharmacy” as alleged to be owned by the

accused Mozzom Hussain, during the investigation of this case no any

confessional  statements  of  both  the  above  named accused persons

were not recorded u/s 164 CrPC.  That apart PW-6 also admitted the

fact that during the investigation of this case PW-6 had not ascertain

the existence of “Munna Pharmacy” as stated by the accused persons

and the witnesses during their statements u/s 161 CrPC as well as have

not  taken any steps  to ascertain  the fact  that  the present  accused
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Mozzom Hussain is the actual  owner of the said “Munna Pharmacy”

which is situated at Kabaitary. 

13.      The above is  the threadbare discussion of  the evidence on

record.

14.    After  perusing  and  considering  the  evidence  on  record  and

considering the argument in its entirety put forwarded by the learned

counsel for the prosecution as well as defence it appears that in this

case the prosecution side has failed to produce any solid and concrete

evidence against the accused. In this case the evidence of PW-4, the

informant,  who himself  lodged the  FIR,  which  was  exhibited by the

prosecution vide Ext. 2 appears to be not in conformity with the fact as

alleged in the FIR. None of any seizure witnesses has extended any

support to the prosecution to prove the fact of seizure of any drugs

from the possession of the accused person as alleged. Even PW-6, the

investigating officer of this case in course of cross examination clearly

stated  that  no  any  drugs  have  been  seized  or  recovered  from the

possession of the accused person. The prosecution side has not only

failed to prove the alleged fact of selling any drugs by the accused in

his  Pharmacy,  but  has  also  failed  to  prove  the  ownership  of  any

Pharmacy  by  the  accused  as  well  as  the  existence  of  any  such

Pharmacy as alleged to be owned by the accused person. Other than

this  all  the witnesses  of  the prosecution side was completely  silent

about the nature, feature and quantity of drugs. The prosecution side

has totally failed to prove that any narcotic drugs has been seized from

the possession of the accused person and none of the single  witnesses

supplements any fuel to strengthen the case of the prosecution. That

apart the prosecution side has totally failed to produce any single iota

of evidence against the accused person as none of the single witness

implicate the accused person in commission of the offence as alleged.

After perusing and considering the evidence on record no any inference

can be drawn from the evidence of any single witness that the accused

person is in any way involve in commission of the offence as alleged.
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15. In  the  ultimate  analyses  on  the  light  of  above  discussion,  it

appears that in this case the prosecution side has failed to produce any

single iota of evidence against the accused person which is sufficient to

fasten the accused with the charge as alleged against him beyond all

reasonable doubt. Thus, in this case the prosecution has not only failed

to operate  the switch of the prosecution case for ignition but could not

even identify and point out the proper switch of the prosecution on the

board  itself, hence the court have no any  alternative but to acquit the

accused person  from the charge as lavelled against him. 

16. I therefore acquit  the accused person from the charge lavelled

against him. I also released the accused person from liability of bail

bond and set them at liberty.

17. Let the seized drugs and medicines be disposed off accordingly

in due course of time.

Given under my hand and seal of this court on this 30th  day of

August/ 2019.

Dictated and corrected by me 

  Addl. Sessions Judge(FTC)                           Addl. Sessions Judge(FTC)

 North salmara, Abhayapuri                    North salmara, Abhayapuri
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          APPENDIX

1. Prosecution Exhibits 
                    Exhibit 1 - The seizure list
                     Exhibit 1(1) - The signature of PW-1

Exhibit 1( 2) - The  signature of PW-2
Exhibit 1(3) - The signature of PW-3
Exhibit 1(4) - The signature of PW-6
Exhibit 2 - The  FIR.
Exhibit 2(1) - The signature of P.W.4.
Exhibit 3 - The charge-sheet
Exhibit 3(1) - The signature of Bijit Dadhara, 

the then O/C of Jogighopa P.S.

2. Material Exhibit by prosecution 

                     Material Ext                             Nil

3. Defence Exhibits         NIL

4. Prosecution Witnesses 
PW1 Makbul Hussain
PW2 Omar Ali
PW3 Md. Abdul Rezzak Mollah
PW4 Sri. Sankar Dev Barman, the 

informant
PW5 Nizam Uddin Ahmed
PW6 Sri. Ananda Ram Deka, the I.O

5. Defence Witnesses NIL

6. Court Witnesses NIL

                                          Addl. Sessions Judge(FTC)

         North salmara, Abhayapuri

    


