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IN THE COURT OF ADDL. SESSIONS JUDGE (F.T.C.), N.S,
ABHAYAPURI

      Present:  Shri P. Bora, A.J.S.
   Addl. Sessions Judge (F.T.C)
   North Salmara, Abhayapuri

Session Case No. 142(J)/2016
  U/S 365/344/386/302/201/34 I.P.C.

State of Assam
Vs

          1. Mofidul Islam
   2. Hafiz Ali 

               3. Shajamal Sheikh
                         4. Md. Saha Alom Mondal

       5. Hashem Ali
  6. Esub Ali

                          
Appearance

Sri Gautam Choudhury  ---------         Ld. Addl. P.P. for the State.

Mr. G. Ahmed & 

S.R. Paramanik  ---------          Ld. Defence Counsel

Charge framed on  ..........          16.12.16

Evidence recorded on   ---------   07.03.18, 12.07.18, 14.05.19, 
06.06.19                                     

Argument heard on  --------- 22.10.19

Judgment pronounced on  --------- 25.10.19

J U D G M E N T

1. The case for the prosecution in brief is that on 29.10.2009, the

informant Sri Bibek Roy, lodged an FIR before the officer-in-charge of

Bongaigaon police station stating inter alia that on 29.10.2009 at about

11:00 A.M, in the morning his elder brother Biswajit Roy has came out

from his house for his business purpose. It has also been stated that

thereafter on several occasions the informant had tried to contact with

his  elder  brother  Biswajit  Roy  on  his  mobile  phone  bearing  no.

9435021347 and at about 06:00 P.M, although his call on the mobile

phone of his elder brother was received by some unknown person but

later on the same was cut down. Since then he has failed to make any
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contact or communication with his elder brother till 11.00 P.M. Hence,

the case. 

2. After receiving the said F.I.R, the officer-in-charge  of Bongaigaon

P.S make a G.D Entry No. 1084 dated 29.10.2009, and was pleased to

forward the same to the officer in charge of Jogighopa P.S. Accordingly,

after receiving the said FIR, the officer in charge of Jogighopa P.S was

pleased to register the same vide Jogighopa P.S case No. 184 dated

10.11.2009.  Police  started  the  investigation  of  this  case  and  after

completion of the investigation, the investigating officer has submitted

a charge sheet u/s 344/365/386/302/201/34 I.P.C against the accused

persons.

3. In this case the Ld. Court below after filing the case against the

three accused persons namely Sri Giridian Basumatary, Nur Islam and

Sahar Ali and after complying the provision of Section 207 Cr.P.C,  was

pleased to commit the case along with all the remaining six accused

persons. Accordingly, all the six accused persons appeared before the

court to face the tria.  After perusing and considering all the relevant

documents referred to u/s 173 Cr.P.C, and considering the submission

put forwarded by the Ld. Addl. P.P.  for the State as well as Ld. Counsel

for  defence  finding  a  prima  facie  case  a  formal  charge  u/s

365/344/386/302/201/34  I.P.C  framed  against  all  the  six  accused

persons and the same on being read over and explained to the accused

persons  to  which  all   the  accused  persons  pleaded  not  guilty  and

claimed to be tried. Accordingly, this case will proceed only against all

the six accused persons except the three accused persons as stated

above against whom the case has already been filed. 

4.      To bring home the charges against the accused persons in this

case the prosecution side has adduced and examined as many as 7

witnesses including the informant  of this case but defence examined

none.  After  perusing  and  considering  the  evidence  on  record  the

examination of the  accused persons u/s 313 Cr.P.C, are dispensed with.
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5.POINTS FOR DECISION:-

1) Whether the accused persons on 29.10.2009, at about 11:00 AM, in

furtherance  of  common  intention,  committed  murder  intentionally

causing the death of Biswajit Ray and there by committed an offence

punishable U/S 302/34 IPC.

2)  Whether  the  accused  persons  on  the  same  date  and  time,  in

furtherance of common intention, knowing that the offence of murder

punishable  with  imprisonment  has  been  committed,  caused  certain

evidence  connected with the said offence of murder, to disappear with

intention to screen the offender from legal punishment  and thereby

committed an offence punishable U/S 201/34 IPC.

3)  Whether  the  accused  persons   on  the  same  date  and  time,  in

furtherance  of  common intention,  kidnapped Biswajit   Ray  with  the

intention of causing the said Biswajit Ray to be secretly and wrongfully

confine and thereby committed an offence punishable u/s 365/34 IPC.

4)  Whether  the  accused  persons  on  the  same  date  and  time,  in

furtherance of common intention, wrongfully confined Biswajit Ray for

10 days or  more and thereby committed an offence punishable  u/s

344/34 IPC.

5)  Whether  the  accused  persons  on  the  same  date  and  time,  in

furtherance of common intention, put Biswajit Ray in fear of death or

grievous hurt to his person to commit extortion and thereby committed

an offence punishable u/s 386/34 IPC. 

6.DECISION AND REASONS FOR DECISION:-

I have gone carefully through the entire evidence of the record

and  considered  the  same.  I  have  also  heard  and  considered  the

argument put forwarded by the Ld. Addl. P. P. for the State as well as

Ld. Counsel for defence.

7.        In  this  case the prosecution side has examined Md. Abdul

Mannaf as PW-1, who in course of  evidence stated that in  the year
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2009 on a day a boy belonging to Bodo community came to the house

of the accused Shahajamal and used to stay in his house. PW-1 further

stated that thereafter on a day a dead body was found in a hill and he

came to know that the dead body was the body of Biswajit Roy. It also

reveals from the evidence of PW-1 that PW-1 came to know from the

villagers that the boy belonging to the Body community, who had taken

taken shelter in the house of  accused Sahajamal has killed Biswajit

Roy.  The  prosecution  side  has  exhibited  the  statement  of  PW-1  as

recorded u/s 164 CrPC vide Ext. 1 and Ext. 1(1) is the signature of PW-

1. In this case although PW-1 stated that one boy of Bodo community,

who used to reside in the house of accused Sahajamal has kidnapped

Biswajit Roy but in course of cross examination PW-1 clearly stated that

he himself has not gone to the house of the accused Sahajamal and did

not know the boy belonging to Bodo community by name and person.

PW-1 has also failed to disclose the source of his information about the

fact that the said boy of Bodo community has kidnapped Biswajit Roy. 

8.     PW-2 Md. Khalilur Ahmed in course of evidence stated that about

four  years  back  at  about  04:00  P.M,  the  then  officer  in  charge  of

Jogighopa P.S has taken him to Bhairab Pahar where a dead body was

recovered  from  a  ditch.  The  prosecution  side  has  exhibited  the

statement of PW-2 as recorded u/s 164 vide Ext. 2 and Ext. 2(1) is the

signature of PW-2. The prosecution side has also exhibited the inquest

report vide Ext. 3 and Ext. 3(1) is the signature of PW-2. In course of

cross examination PW-2 stated that the head of the dead body was

totally decomposed and no one can identify the dead body. 

9.  The prosecution side has examined Md. Usman Goni as PW-3 and

exhibited the statement of PW-3 as recorded u/s 164 CrPC vide Ext. 3

and Ext. 3(1) is the signature of PW-3. 

10.   In course of evidence PW-3 stated that about 10 years back on a

day while he was the secretary of Village Defence Party of Kheluapara

village  Part-IV,  on  being  called  by  the  then  officer-in-charge  of

Jogighopa  P.S,  he  along  with  other  persons  came  to  Bhairab  Pahar

where they have seen one decomposed body on a ditch of that pahar.
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In course of cross examination PW-3 stated that the dead body which

he had seen at Bhairab Pahar was totally decomposed and it was not

possible to identify the said dead body. In course of cross examination.

PW-3 reiterated that the dead body could not be identified by anyone

as only the bones of the dead body were found and the decomposed

part of the dead body was separated and scattered here and there and

hence it is not possible to identify and recognize the dead body which

was found on that pahar. In course of cross examination PW-3 further

stated that the area where the dead was found generally used as grave

yard. 

11.     PW-4 Md. Amzad Ali in course of evidence stated that about

10/12 years back on a day one dead body was found at Bhairab Pahar

and later on he came to know that the dead body was the body of  one

Biswajit  of  Bongaigaon.  In  course of  cross examination PW-4 clearly

stated that he did not know the name the person from whom he heard

the fact that the dead body of one Biswajit of Bongaigaon was found at

Bhairab Pahar. Thus, PW-4 has also failed to disclose the source of his

information about the fact that the dead body of Biswajit was found at

Bhairab Pahar. 

12.    Like PW-4, PW-5 Musstt.  Amina Khatun in course of evidence

stated that about 10 years back she heard that one dead body was

found on the top of the hill. Other than this PW-5 is completely silent

about the case of the prosecution. In course of  cross examination PW-5

clearly stated that she cannot say from whom she heard that a dead

body was found on the top of the hill. 

13.    The prosecution side has examined Sri  Bibek Roy,  who is  the

informant of this case and exhibited the FIR vide Ext. 4 and Ext. 4(1) is

the signature of PW-6.

14. In  course  of  evidence  PW-6  stated  that  on  29.10.2009,  in

between 09:30 AM to 10:30 A.M,  his elder brother Biswajit  Roy has

gone from the house in  connection with  some business matter  and
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while he did not return to his house till 06:00 P.M, he called his elder

brother on his mobile telephone bearing no. 9435021347, and the said

call was received by one lady and told that it was a wrong number. PW-

6  further  stated  that  thereafter  he  again  called  back  to  his  elder

brother on his mobile phone and on that occasion the mobile phone of

his elder brother was found to be switched off. Thereafter, later on at

about 08:00 PM, while he again called his elder brother on his mobile

phone, one unknown male person received his call and asked that it

was a wrong number. PW-6 also stated that after lodging the FIR he got

a telephone call from the mobile phone of his elder brother, deceased

Biswajit Roy, who over telephone told him that he did not know where

he was and asked him to inform his mother that he will come on the

next day morning. Thereafter, the telephone call was disconnected. It

also  reveals  from  the  evidence  of  PW-6  that  on  01.11.2009,  one

unknown person  called him from the  mobile  telephone of  his  elder

brother and demanded a ransom of Rs. 20,000,00/- for the release of

his elder brother and on bargaining the ransom amount was settled at

Rs. 50,000/-. PW-6 further stated that thereafter 7 days later on, one

unknown person again called him and demanded the ransom as well as

reminded him to pay the ransom for the release of his brother and at

that time the person asked him to pay the amount of Rs. 2,00,000/- for

the release of his brother, but after two day again one unknown person

over telephone of his elder brother called him and finally asked him to

pay Rs.  6,00,000/-  for  the  release  of  his  elder  brother.  But,  all  the

above evidence as deposed by PW-6 was contradicted to his previous

statement u/s 161 CrPC, by the Ld. Counsel for defence. In course of

cross examination PW-6 clearly stated that he do not know where, how

and by whom his elder brother Biswajit Roy was killed as well as who is

responsible for the cause of the death of his elder brother.

15. The  prosecution  side  has  examined  Md.  Jamaluddin  as  PW-7,

who in course of evidence stated that about 9/10 years back on a day

regarding  the  death  of  one  Biswajit  Roy,  the  police  personnel  of

Jogighopa P.S called and taken him to Bhairab Pahar, where one bottle
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of  Mustard  oil,  soap  etc  were found.  PW-7 further  stated that  after

getting  the  smell  there,  he  asked  the  then  officer-in-charge  of

Jogighopa P.S to make a search and accordingly one dead body was

found in between the rocks of said Bhairab Pahar. PW-7 also stated that

he heard that the dead body was one Biswajit Roy. The prosecution

side has also exhibited the statement of PW-7 as recorded u/s 164 CrPC

vide Ext. 5 and Ext. 5(1) is the signature of PW-7. In course of cross

examination PW-7 stated that  he personally do not know the deceased

Biswajit Roy and the dead body which was found at Bhairab Pahar was

in totally decomposed condition. 

16.      The above is  the threadbare  discussion of  the evidence on

record.

17.    After  perusing and considering  the evidence  on record  and

considering the argument put forwarded by the learned counsel for the

prosecution as well as defence, in its entirely, it appears that in this

case the prosecution side has failed to produce any solid and concrete

evidence against the accused persons.

18. P.W.6, the informant of this case, who has also failed to identify

the  accused  persons  in  the  dock,  in  course  of  his  evidence  was

completely  silent  about  the  involvement  of  the  accused  persons  in

commission of the alleged offence as alleged. That part in course of

cross examinatiion Pw-6 cl;early stated that he do not know where,

how and by whom his elder brother Biswajit Roy was killed as well as

who is responsible for the cause of the death of his elder brother. None

of any single  independent  witnesses as examined by the prosecution

in support of its case supplements no any fuel to strengthen the case

of the prosecution. Even from the evidence of PW-6,  the informant,

who is the younger brother of the deceased victim  as well as from the

evidence  of  other  independent  witnesses  as  examined  by  the

prosecution in supports of its case,  the prosecution side has totally

failed to inspire any support to build up its case as alleged against the

accused persons as because from the evidence of the informant and
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other  witnesses,  the  prosecution  side  have  totally  failed  either   to

collect and accumulate any  materials or evidence that the accused

persons  are  in  any  way  involved  in  commission  of  the  offence  as

alleged. After perusing and considering the evidence on record no any

inference can be drawn from the evidence of any single witnesses that

the  accused  persons  are  in  any  way  involve  in  commission  of  the

offence as alleged. 

19. In  the  ultimate  analyses  on  the  light  of  above  discussion,  it

appears that in this case the prosecution side has failed to produce any

single iota of evidence against the accused persons, which is sufficient

to  fasten  the  accused persons  with  the  charges  as  alleged against

them beyond all reasonable doubt. Thus, in this case the prosecution

has not only failed to operate  the switch of the prosecution case for

ignition but could not even identify and point out the proper switch of

the prosecution on the board  itself and hence the court have no any

alternative but to acquit all the accused persons from the charges as

levelled against them.

20. I  therefore  acquit  all  the  accused  persons  from  the  charges

levelled against  them. I  also  released all  the accused persons from

liberty of bail bonds and set them at liberty.

Given under my hand and seal of this court on this 25th day of

October/ 2019.

Dictated and corrected by me 

Addl. Sessions Judge (F.T.C)   Addl. Sessions Judge(F.T.C)

North Salmara, Abhayapuri            North Salmara, Abhayapuri
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A P P E N D I X

1. Prosecution Exhibits
Exhibit 1 The statement of PW-1 u/s 164 

CrPC

Exhibit 1(1) The signature of PW.1

Exhibit 2 The statement of PW-2 u/s 164 
CrPC. 

Exhibit 2(1)                       The signature of P.W.2

Exhibit 3 The statement of PW-3 u/s 164 
CrPC. 

Exhibit 3(1) The signature of PW-3

Exhibit 4 The FIR
Exhibit 4(1) The signature of PW-6

Exhibit 5 The statement of PW-7 u/s 164 
CrPC. 

Exhibit 5(1) The signature of PW-7

2. Material Exhibit by prosecution 

NIL

3. Defence Exhibits NIL

4. Prosecution Witnesses 
PW1 Abdul Munnaf
PW2 Khalil Uddin Ahmed
PW3           Osman Goni
PW4 Amjad Ali
PW5 Musstt. Amina Khatun
P.W6             Bibek Roy, the informant 
P.W.7             Jamal Uddin                                                    

5. Defence Witnesses NIL

6. Court Witnesses NIL

     
       
   Addl.  Sessions  Judge  (F.T.C)

      North Salmara, Abhayapuri.


