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IN THE COURT OF ADDITIONAL SESSIONS JUDGE (F.T.C.), N.S.,

ABHAYAPURI

    

Present: Shri P. Bora, A.J.S.

Addl. Dist. & Sessions Judge (FTC)

North Salmara, Abhayapuri

Session Case No. 16(MCR)/2017

U/S 376/341/323 /511/34 I.P.C.

State of Assam

Vs

1. Md. Alim Uddin

   2. Md. Abdul Kalam

          3.Mosstt. Marian Khatun

                    4. Mosstt. Momtaz Begum and

   5. Md. Rofiqul Islam

6. Md. Surman Ali

Appearance

Sri Gautam Choudhury -------- Ld. Addl. P.P. for the State.

Mr. H.Ali -------- Ld. Defence Counsel.

Charge framed on -------- 13..2. .2017

Evidence recorded on -------- 14.6.2017/7.7.2017/

21.8.2018/24,9.2018/

8.11.2018

Argument heard on -------- 25.4.2019

Judgment Pronounce on -------- 30.04. 2019
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J U D G M E N T

1. The Case for the prosecution in brief is that the informant of

this  case  lodged  a  complaint  petition  before  the  court  of  Ld.

S.D.J.M(M) North  Salmara,  Abhayapuri  stating inter  alia  that  there

was a love affairs between the informant and accused Md. Surman

Ali  since  3  years  back.  Accordingly  the  accused  Surman  Ali

frequently used to come to the house of the informant and entered

into sexual intercourse with the informant on promise to marry her

due to which she become pregnant and the accused person while

came to know about the pregnancy of the informant cause miscarry

and abort the informant by given some medicine to her. It has also

been  alleged  that  on  21.10.2016,  at  about  07:00  P.M,  accused

Surman Ali along with Rofiqul Islam taken the informant to the paddy

field which is situated behind the house of the accused persons and

accused Surman Ali hugged and grabbed her with intend to commit

sexual  intercourse  with  her  on  promise  to  marry  her.  At  this  the

informant somehow escaped herself from the clinch of the accused

person. It has further been alleged that on the very next day i.e. on

22.10.2016, at about 08:00 AM, in the morning while the informant

was  going  from  her  father’s  house  to  Kolgachia  on  her  way  the

accused Surman Ali  and  Rofiqul  Islam forcefully  taken  her  to  the

house of another accused person and while the accused Surman Ali

told the other accused person that he has taken the informant to

marry her then other accused persons abused and rebuked as well as

assaulted her and driven her out from their house and thrown her on

the road. Hence, the case.

2.  After receiving the said complaint petition the Ld. SDJM(M),

North Salmara, Abhayapuri was pleased to transmit the same to the
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officer-in-charge of Mererchar police station for registering the case

and to investigate and submit F.F.  Accordingly,  after  receiving the

said  Complaint  Petition  the  officer  incharge  of  Mererchar  police

station was pleased to register the same vide Mererchar P.S case No.

143/2016. The police started investigation. After completion of the

investigation,   the  investigating  officer  submitted  charge  sheet

against the accused Surman Ali U/S 376/511 IPC and also submitted

charge sheet against all the remaining accused persons  U/S  341 /

323/34 IPC.

4.     After complying the provision of Section 207 Cr.P.C the court

below  was  pleased  to  commit  the  case  along  with  the  accused

persons. Accordingly  the accused persons appeared before the court

to  face  the  trial.  After  perusing  and  considering  all  relevant

documents referred to U/S 173 Cr.P.C and considering the submission

of Ld.  Counsel  for  prosecution as well  as defence finding a prima

facie  case  a  formal  charge  U/S  376/511  IPC  framed  against  the

accused Md. Surman Ali and a separate charge U/S 341/323/34 IPC

framed against  all  the remaining 5(five) accused persons and the

same on being read over and explained to  all the accused persons

to which all  the accused persons pleaded not guilty and claimed to

be tried.

5. To bring home the charge against the accused persons in this

case the prosecution side has adduced and examined as many as 8

witnesses including the informant and victim but defence examined

none.   The  accused  Surman  Ali,  Md.  Abdul  Klam  Ajad  ,  Mosstt.

Momtaz Begum and Mosstt. Moriam Khatun  are examined U/S 313

Cr.P.C and on being so examined all the above named four accused

persons declined to adduce defence evidence and narrated that false
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evidence  has  been  adduced  against  them.  After  perusing  and

considering  the  evidence  on  record  the  examination  of  all  the

remaining accused persons U/S 313 Cr.P.C is dispensed with.

 

6. POINTS FOR DECISION

i) Whether the accused Md. Surman Ali on 21.10.2016 at about  7 P.M

attempted to commit rap upon the informant and  the victim and  in

such attempt caught hold as well as grabbed her to enter into sexual

intercourse with her on  promise her to marriage her in future and

thereby committed an offence punishable U/S 376 R/W  Section 511

IPC.

ii)   Whether  on  22.10.2016  at  about  8  A.M  in  the  morning   the

accused  Md. Alimuddin , Md,Abdul Kalam Azad, Md.Rafiqul Islam ,

Mosstt. Moriam Khatun and Mosstt. Montaz Begum in furtherance of

common intention wrongfully restrained in the informant on her way

and thereby committed an offence punishable u/s 341/34 IPC,  and 

iii)  Whether the above named accused persons on the day a time in

furtherance  of  common  intention  voluntarily  caused  hurt  to  the

informant and thereby committed an offence punishable U/S 323/34

IPC.

6.    DECISION AND REASONS FOR DECISION

I  have  gone  carefully  through  the  entire  evidence  of  the

record.  I  have  also  heard  and  considered  the  argument  put

forwarded by the Ld Addl.P.P for the State as well as Ld. Counsel for

defence.

7.       From the fact as alleged by the prosecution it appears that the

informant has alleged two different occurrence involving the accused
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persons and the first day of occurrence which involved the accused

Md. Surman Ali as alleged has taken place on 21.10.2016 and the

second day of occurrence as alleged against all the accused persons

involving them has taken place on 22.10.2016.

8.    In this case  the prosecution side has examined the informant,

who is the victim of this case as P.W.1. and exhibited the FIR vide

exhibit 1 and exhibit 1(1), 1(2), 1(3),  are the signatures of PW1. The

prosecution  side  has  also  exhibited  the  statement  of  the  victim

recorded u/s 164 Cr.P.C. vide Exhibit 2 and Exhibit 2(1), Ext.2(2) are

the signatures of PW5.

9. It is revealed from the evidence of P.W.1 that there was a love

affairs between her and accused Surman who entered into sexual

intercourse with her due to which while she become pregnant she

was abort  her  pregnancy.  In  course  of  evidence  P.W.1,  the  victim

stated that on 21.10.2016 at about 7 A.M accused Rafiqul informed

her  that  accused Surman  called  her  to  the  foot  ball  play  ground

which is situated nearby her house and while she came to that place

she meet accused Md. Surman there, who grabbed and caught hold

her  by  asking  that  he  will  marry  her  and  also  tried  to  do  some

immoral  and  unfair  act  with  her.  Thus,  it  is  revealed  that  on

21.10.2016 P.W.1 was called by the accused Md.Surman Ali  in the

foot ball play ground and accused Md. Surman Ali as per evidence of

P.W.1  tried  to  commit  some  immoral  and  unfair  act  with  her  by

holding  and  grabbing  her.  But  in  course  of  cross  examination

although P.W.1 stated that there was love affairs between her and

accused since 3 (three) years back from the date of first day of the

occurrence  as  alleged but  there  was  no  any physical  relationship

between her and accused person prior to the first day of occurrence
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i.e. 21.10.2016. Thus, although in the FIR, which was exhibited by

the prosecution vide Ext.1 as well  as  in course of examination in

chief  P.W.1 stated that   prior  to  three years of  the occurrence as

alleged i.e. on 21.10.2016, their was a love affairs between her and

the accused Md. Surman Ali and both of them entered into physical

relationship due to which P.W.1 became pregnant and she was abort

her  pregnancy,  but  in  course  of  cross  examination  P.W.1  clearly

stated that there was no any physical relationship between her and

the  accused  Surman  prior  to  the  date  of  occurrence  i.e  prior  to

21.10.2016. That apart, although P.W.1 in course of examination in

chief stated that on 21.10.2016 the accused Md. Surman  Ali called

her  to  the  foot  ball  play  ground  and  while  she  came  there,  the

accused   Md.  Surman  Ali  grabbed  her  and  attempted  to  commit

some  immoral  and  unfair  act  with  her  but  in  course  of  cross

examination P.W.1 clearly stated that no any incident has been taken

place on 21.10.2016 rather the incident has been taken place only on

22.10.2016  while  the  accused  Surman  Ali  and  Rafiqul  Islam

surrounded and restrained her on her way by the motor cycle and

other accused persons assaulted her and as per evidence of P.W.1

that  occurrence  as  alleged has  taken  place  under  the  jurisdiction

Kolgachia  police  station  of  Barpeta  police  station  in  connect  with

which  her  elder  brother  Jahirul  Islam  has  lodged  an  another  FIR

before the Borvita  police  out  post  under Kolgachia  P.S  of  Barpeta

District.

11.       Thus,  although in this case it has been alleged that the

accused Md. Surman Ali used to maintain physical relationship with

P.W.1 who is the victim and the informant of this case prior to the

first   day   of  occurrence  i.e  21.10.2016  due  to  which  she  was
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pregnant  and aborted as  well  as  on 21.10.2016 the accused Md.

Surman Ali tried to commit some immoral and unfair act with her in

the foot ball  play ground but in course of cross examination P.W.1

clearly stated that prior to 21.10.2016 she never entered into any

physical relationship with the accused Md. Surman Ali  and no any

incident  has taken place on 21.10.2016. That apart,as per evidence

of P.W.1 who is the victim and the informant of the case the second

day of the occurrence as alleged has taken place on 22.10.2016 and

as per evidence of P.W.1, the place of occurrence of the second day

of  occurrence  has  falls  under  Kolgachia  police  station  of  Barpeta

District in connection with which her elder brother Jahirul Islam has

already lodged an FIR.  

12. The prosecution side has examined Md. Jamaluddin as P.W.2

who in course of evidence stated that he heard that P.W.1, was taken

way by  the accused Surman Ali. Other then this P.W.2 is completely

silent about  the case of  the prosecution.  P.W.2 in  course of  cross

examination clearly stated he have not seen any incident by his own

eye. P.W.2 has also failed to disclose the source of information.

13 The prosecution side has examined Md. Abdul Manan and Md.

Ajijul Rahman as P.W.3 and P.W.4 respectively. In course of evidence

P.W.3  stated  that  about  one  and  half  years  back  on  that  day  in

between  10  to  11  A.M  he  came  to  know  from Jahirul  that  some

untoward  incident  has  taken  place  at  Bortali  village  concerning

PW.1,  the informant,  the sister  of  Jahirul.  Other  than this  P.W.3 is

completly silent about the case of the prosecution. It  also reveals

from evidence of P.W.4 that about 2 years back he came to know that

PW.1  came to  house  of  the  accused Surman  Ali  to   entered  into

marriage with him and she was driven out by the family member of 

Contd...2



PAGE:8

the accused Surman Ali.  Other than this P.W.4 is completely silent

about the case of the prosecution. That apart, like P.W.3 , P.W.4 has

also failed to disclose the prosecution.

14.     The prosecution side has examined P.W.5 Md. Abdul Kudus ,

who claimed himself to be the father of P.W.1 who is the victim and

the  informant  of  this  case.  In  course  of  evidence  although  P.W.5

stated that about 2 years back on a day at about 7 A.M the accused

Surman Ali  has  taken his  daughter  to  his  house and later  on  his

daughter  was  driven  way  and  thrown  way  on  the  road   by  the

accused  but in course of cross examination P.W.5 clearly stated that

he himself have not seen the accused Surman Ali has taken away his

daughter  and  the  accused  Surman  Ali  along  with  other  accused

driven and thrown way his daughter on the road. Thus, the evidence

of P.W.5 appears to be self contradictory.

15.       The prosecution side has examioned Md. Atowar Raham Md.

Mijnur  Rahman  and  Md.  Abdul  Mozed  as  P.W.6,  P.W.7  and  P.W.8

respectively. After perusing and considering the evidence of all the

above  named  three  witnesses,  the  evidence  of  all  the  three

witnesses appears to be  totally not helpful  to the prosecution as

because all the witnesses above named in course of their evidence

clearly  stated  that  there  is  no  knowledge  about  the  case  of  the

prosecution and they have not heard anything about the case of the

prosecution. 

16. The  above  is  the  threadbare  discussion  of  the  evidence  on

record.
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17.  After perusing and considering the evidence on record in its

entirely and considering the argument put forwarded by the learned

counsel for the prosecution as well as defence it appears that in this

case  the  prosecution  side  has  failed  to  produce  any  solid  and

concrete evidence against the accused. In this case the evidence of

P.W.1 who is  the  victim and  informant of  this  case who himself

lodged  the  FIR  appears  to  be  self  contradictory.  In  this  case  it

appears  that  the  prosecution  side  has  alleged   two  different

occurrence on two different dates by two different set of accused. As

per FIR which was exhibited by the prosecution vide Ext. 1 and as per

evidence in chief of PW-1, who is the informant and the victim of this

case, the first day of the occurrence as alleged has taken place on

21.010.2016, where it has been alleged and stated that the accused

Surman Ali has tried to do some immoral and unfair act with PW-1,

but PW-1 in course of her cross examination herself stated that no

any  occurrence  as  alleged  and  stated  by  her  in  course  of

examination  in  chief  has  taken  place  on  21.10.2016.  Thus,  the

evidence of PW-1 regarding the occurrence as alleged taken place on

21.10.2016, appears to be self contradictory. That apart although in

the  FIR  which  was  lodged  by  PW-1  herself  who  in  course  of  her

evidence also stated that prior to 3 years from the first date of the

occurrence i.e.  21.10.2016,  there was a love affairs between her

and the accused Suraman and both of them entered into physical

relationship due to which she became pregnant and she was aborted

but in course of her cross examination PW-1 herself clearly stated

that  prior  to  the  first  date  of  occurrence  i.e.  on  21.10.2016,  she

never  entered  into  any  physical  relationship  with  the  accused

Surman Ali. Thus, the evidence of PW-1 also once again appears to

be  self  contradictory  and  in  my  considered  view  such  kind  of

contradictory evidence on the part of the informant who is the victim
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definitely minimize as well as lost the weight and authenticity as well

as credibility of the evidence of the victim and the informant who is

the star witness of the prosecution case. That apart as per evidence

of PW-1 regarding the second day of the occurrence as alleged which

has been taken place on 22.10.2016, in connection with which Md.

Jahurul Islam, the elder brother of PW-1 has already lodged a case

falls not within the jurisdiction of this court,  rather falls under the

jurisdiction of  Barpeta District.  Even the father  of  PW-1,  who was

examined by prosecution side as PW-5, was completely silent about

the  main  allegation  and  fact  as  alleged.  The  evidence  of  other

prosecution witnesses as examined by the prosecution in supports of

its  case  supplements  no  any  fuel  to  strengthen  the  case  of  the

prosecution. After perusing and considering the evidence on record

no  any  inference  can  be  drawn  from the  evidence  of  any  single

witness  that  the  accused  persons  are  in  any  way  involve  in

commission of the offences as alleged against them. 

18. In  the ultimate analyses on the light of  above discussion it

appears that in this case the prosecution side has failed to produce

any single  iota of  evidence against  the accused persons which is

sufficient to fasten the accused with the charge as alleged against

them beyond all reasonable doubt. Thus, in this case the prosecution

has not only failed to operate  the switch of the prosecution case for

ignition but could not even identify and point out the proper switch of

the prosecution on the board  itself and  hence the court have no any

alternative but to acquit the accused persons from the charges as

lavelled against them. 
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19. I  therefore acquit  all  the accused persons from the charges

levelled against them. I also released all the accused persons from

liberty of bail bond and set them at liberty.

Given under my hand and seal of this court on this 30th  day of

April, 2019.

Dictated and corrected by me

Addl Sessions Judge (FTC) Addl. Sessions Judge(FTC)

 North salmara, Abhayapuri            North salmara, Abhayapuri
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     APPENDIX

1. Prosecution Exhibits                   

Ext.1  The FIR                                     

Ext.1(1)
Ext.1(2)
Ext.1(3) The signature of PW1

Ext. 2 The Statement of PW1 u/s 164
Cr.P.C.

Ext. 2(1) The Signature of PW1
Ext. 2(2)                               

                         
Material Exhibit by prosecution 

                                                                      Nil.

2. Defence Exhibits NIL.

3. Prosecution Witnesses 

PW1  The informant and the victim   
PW2  Md. Jamaluddin
PW3 Abdul Mannan
PW4 Md. Azizur Rahman
PW5 Md. Abdul Kuddus
PW6 Md. Atowar Rahamn
PW7 Md. Mizanur Rahman
PW8 Md. Abdul Mazid

4. Defence Witnesses  NIL

5. Court Witnesses NIL

Addl. Sessions Judge (FTC)
North Salmara, Abhayapuri.
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