
IN THE COURT OF ADDL. SESSIONS JUDGE (F.T.C.), N.S., ABHAYAPURI

    Present: Shri P. Bora, A.J.S.
Addl. Dist. & Sessions Judge (FTC)
North Salmara, Abhayapuri

Session Case No.61(J))2017
U/S 395 I.P.C.R/W 398 IPC

State of Assam

Vs

                                           Md. Abdul Hakim

Appearance

Sri Gautam Choudhury  ---------         Ld. Addl. P.P. for the State.

Mr. M. Haque                       ---------          Ld. Defence Counsel.

Charge framed on  --------          10.7.2017.

Evidence recorded on   --------          13.11.2017/16.2.2018/

                                                               6.7.2018/9.10.2018.
                                                                                     

Argument heard on             --------          14.2.2019.

Judgment Pronounce on   --------         28.2.2019.

JUDGEMENT

1. The Case for the prosecution in brief is that on 20.2.2008  the informant Sri
Kamala Kanta Sarkar lodged an ejahar before the officer in charge of Jogighopa police
station alleging inter alia that on the last night of  2 A.M while his wife has came out
from their house for answering natures call, his wife has seen some miscreants were
loitering inside their courtyard  and  at this  while she make hue and cry those persons
who were loitering inside their courtyard ran away towards Borjana village. It has also
been stated that after hearing their screaming some villagers came forward along with
VDP party who later on caught hold one miscreant named Abdul Hakim from whom
one Kukuri,  one toy postol and some other incriminating materials were recovered.
Hence, the case.  

2  After receiving the said FIR the officer incharge of Jogighopa  police  station
was pleased to register the same vide Jogighopa   P.S case No. 41/2008. The police
started investigation. After completion of the investigation,  the investigating officer
submitted charge sheet against the accused person  U/S  398 IPC.

3     After complying the provision of Section 207 Cr.P.C the court below was pleased
to commit the case along with the accused person. Accordingly  the accused person
appeared before the court to face the trial. After perusing and considering all relevant
doucments  referred  to  U/S  173  Cr.P.C  as  well  as  considering  the  submission  put
forwarded by the Ld. Addl. P.P. for the State as well as Ld. Counsel for defence, finding
a prima facie case a formal charge U/S 395 IPC R/W Section 398 IPC framed against  
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the accused person and the same on being read over and explained to accused   to
which  the accused person pleaded not guilty and claimed to be tried.

4 To  bring  home  the  charge  against  the  accused  person  in  this  case  the
prosecution  side  has  adduced  and  examined  as  many  as  8  witnesses  including  the
informant  but defence examined none.  The accused person was also examined U/S
313 Cr.P.C and on being so examined the accused person declined to adduce defence
evidence and narrated that false evidence has been adduced against him.

5.POIN FOR DECISION

i)  Whether  the  accused person on 24.2.2008 at  about  2  A.M   committed  dacoity
punishable U/S 395 IPC and at that time of committing the said dacoity were armed
with a deadly weapon Khukuri and thereby committed an offence punishable U/S 395
IPC R/W section 398  IPC.

 6.    DECISION AND REASONS FOR DECISION-

I  have gone carefully through the entire evidence of the record.  I  have also
heard and considered the argument put  forwarded by the Ld Addl.P.P for the State as
well as Ld. Counsel for defence.

7.    In this case  the prosecution side has examined the informant Sri Kamala Kanta
Sarkar as P.W.1 and exhibited the FIR vide exhibit 1 and Ext.1(1) is the signature of
P.W.1,being the informant of this case.

8. In course of evidence P.W.1, who has failed to identify the accused in the dock
stated that on 13.2.2008 while his wife has came out from their house to answer the
nature’s call and after seeing the presence of a group of  5/6 persons in their courtyard,
his wife make hue and cry and at this he came out from his house and saw 5/6 persons
who are unknown to him, whom he has failed to identify and recognize. P.W.1 further
stated that while he and his wife make hue and cry the persons who were loitering
inside their courtyard ran away to the Northeast side of their house and after hearing
their screaming  some neighboring persons came out. P.W.1 also stated that later on he
came to know that one person named Abdul Hakim was caught hold by the village
defence  party  and one  Khukuri  along with  a   Toy  Pistol  was  recovered  from that
person. In course of cross examination P.W.1 clearly stated that he has failed to identify
and recognize the persons who were loitering inside his courtyard. P.W.1 also admitted
that he have not face any Test Identification Parade to identify any miscreants.

9.  The prosecuiton side has also examined Md. Moniruddin Ahmed as P.W.2.
P.W.2 who has failed to identify in the dock stated that about 10 years back on a day
while he was the Secretary of Village Defence Party and was petrolling at night along
with other they saw some persons were  moving and while they asked to stop those
persons, they did not fallow their instruction and hence they stop those persons and on
being asked those persons said that they were going to Kabaitory. P.W.2 further stated
that at that time it was midnight of 1 of clock and hence they kept confine those persons
and  handed  over  to  the  Jogighopa  police  station.  The  prosecution  side  has  also
examined P.W.2 as one of the seizure witness and exhibited the seizure list vide Ext.2
and Ext.2(1) is the signature of P.W.2. Although the prosecution side has examined
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P.W.2 as seizure witness and exhibited the seizure list  vide Ext.2 and exhibited the
signature of P.W.2 vide Ext.2(1) but in course of cross examination P.W.2 stated that he
did not know what has been written in the seizure list where the police personnel has
taken his signature at the police station. P.W.2 further stated that the police personnel
never exhibited anything before him at the time of taking his signature in Ext.2. That
apart,  in  course  of  cross  examination  P.W.2 in  course of  cross  examination  clearly
stated that as those persons who were caught hold and handed over by them to the
police station were unknown to them and  in fact only on suspicion they caught hold
those persons and other than this he has no knowledge case of the prosecution.

10. The prosecution side has examined Md. Manik Ali as P.W.3 who in course of
evidence stated that about 10 years back on a day at night while he has gone to the
house of the informant after getting the information about the incident of dacoity at the
house of the informant, one dacoit penetrate his abdomen by Khukri due to which he
sustain slightest injury on his person, but in course of cross-examination PW3 clearly
stated that  he has  failed to  identified  and recognised  the  miscreant  who pinch and
penetrate Khukri on his abdomen due to darkness of night. That apart PW3 like PW1
and PW2 has also failed to identify and recognise the acccused person in the darkness.

11 The prosecution side has examine Smti. Lakhi Bala Sarkar, wife of PW1, the
informant Sri  Kamala Kanta Sarkar as PW6, who in course of evidence stated that
about 10 years back on a day at about 2 A.M. at night while she came out from her
house to answer the nature’s call she saw a group of 4/5 persons in the backside of their
courtyard and while she make hue and cry, the persons who were gathered in the back
side of their courtyard fleed away. PW6 also stated that later on she came to know that
one person out of those persons was caught hold by the VDP. Like foregoing witnesses
PW6 has also failed to identify the accused person in the dock. 

12 PW4, Abdul Majid who has also failed to identify the accused in the dock in
course of evidence stated that about 10 years back on a day in between 12/1 midnight
he came out from his house after hearing the hue and cry and has seen that  some
persons were gathered in the adjuscent paddy field of his house by making hue and cry.
PW4 further stated that after seeing the said incident he came back to his house. Other
than this PW4 compeletely silent about the case of the prosecution. 

13 The prosecution side has examined Md. Abdul Salam as PW5 who like other
witnesses has also failed to identify and recognise the accused in the dock incourse of
evidence stated that about 8/10 years back on a day at about 12/1 midnight after hearing
the hue and cry he came out from his house and saw a person was coming from the
house of the informant and he caught hold that person with the help of others and
handed over that person to the police. I course of cross-examination PW5 stated that the
distance between the house of the informant and his house about half kilometer and
after hearing the hue and cry from the house of the informant about 30 to 40 persons
gathered out of which one Majid, Manik, Lutfur are present. It also reveals form the
evidence  of  PW5 that  due to  darkness  of  night  he  has  failed  to  identify  the  other
persons who gathered at the house of the informant. That apart in this case in order to
establish the fact of seizure about the incriminating materials from the possession of the
accused person, the prosecution side has exhibited the seizure list vide Ext.2 and in 
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order to prove Ext.2 the prosecution has examined PW2 as a seizure witness whose
signature was also exhibited vide Ext.2(1). But the prosecution has miserably failed to
extract any support or confidence from the evidence of PW5 in order to prove the fact
of seizure of incriminating materials from the possession of the accused as PW5, the
seizure witness extand no any support or corroboration to the prosecution to establish
and prove the fact of seizure. After perusing and considering the evidence of PW5 it
appears that although PW5 stated that he caught hold one person who has come out
from the house of the informant with the help of others but PW5 has not only failed to
identify the accused in the dock but has also completely silent about the identity of the
person who was caught hold by him with help of others.

14 The prosecution side has also examined Sri Tagaru Ram Das and Md. Azgar Ali
as PW7 and PW8 respectively. After perusing and considering the evidence of above
named two witnesses the evidence of PW7 and PW8 appears to be totally not helpful to
the  prosecution  as  because  it  is  revealed  from the  evidence  of  above  named  two
witnesses that abouut 10 years back in the year 2008 in between 1/2 A.M. they heard
the noise of “Sur Sur” from the house of the informant and saw some persons were
running away from the house of the informant crossing the river. That apart like other
forgoing witnesses PW7 and PW8 has also failed to identify and recognise the accused
in the dock. 

11. The above is the threadbare discussion of the evidence on record.

12.  After  perusing  and  considering  the  evidence  on  record  in  its  entirely  and
considering the argument put forwarded by the learned counsel for the prosecution as
well as defence it appears that in this case the prosecution side has failed to produce
any solid and concret evidence against the accused. In this case the evidence of P.W.1,
the informant of this case who has not only failed to identify the accused in the dock
but  also completely  silent  about  the presence  of  the accused person at  the time of
occurrence in the place of occurrence i.e in his courtyard. As per evidence of P.W.1 he
came to know from the villagers that one person  named Abdul Hakim was caught hold
by the VDP personnel but P.W.1 was completely silent about the name and identity of
the person from whom he came to know about the said fact. Thus, P.W.1 has totally
failed to disclose the source of infroamtion about the said fact that one Abdul Hakim
was caught hold by the V.D.P personnel. Again in this case the prosecution side has
examined Md. Moniruddin Ahmed as P.W.2, from whose evidence it is revealed that
about 10 years back while the occurrence as alleged has taken place P.W.2 was the
secretary of the village defence party of the village where the occurrence has alleged
taken place and as per evidence of P.W.2 while he and other members of VDP was
patrolling  they caught hold some persons who were preceeding towards Kabaitory.
P.W.2  has not only failed to identify the accused in the dock but was  completely silent
about the identity of the persons who were caught hold by them  rather  in course of
cross examination  P.W.2 clearly stated that they caught hold those persons as those
persons were strenger and unknown to them only on suspicion.P.W.6 Smti. Lakhibalal
Sarkar, the wife of the informant i.e. P.W.1 has also failed to identify the accused in the
dock and was completely silent about the presence of the accused person at the place of
occurrence at the time of occurrence. All the remaining witnesses are also completely
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silent about the presnence of the accused person in the place of occurrence at the time
of occurrence and has also failed to identify the accused in the dock.After perusing and
considering the evidence on record no any inferrence can be drawn from the evidence
of any single witness that the accused person is in any way involve in commission of
the offence as alleged. 
13. In the ultimate analyses on the light of above discussion it appears that in this
case the prosecution side has failed to produce any single iota of evidence against the
accused person which is sufficient to fasten the accused with the charge as labelled
against him beyond all reasonable doubt. Thus, in this case the prosecution has not only
failed to operate  the switch of the prosecution case for ignition but could not even
identify and point out the proper switch of the prosecution on the board  itself and
hence the  court  have  no any alternative but  to  acquit  the  accused person from the
charges as labelled against him.

14. I therefore acquit the accused person from the charge levelled against him. I
also released the accused person from liberty of bail bond and set him at liberty.

Given under my hand and seal of this court on this 28th  day of Feb, 2019.

Dictated and corrected by me 

Addl Sessions Judge (FTC)                             Addl. Sessions Judge(FTC)                       
North salmara, Abhayapuri                           North salmara, Abhayapuri
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APPENDIX

1. Prosecution Exhibits                   
Ext.1 The FIR
Ext.1(1) The Signature of PW1
Ext.2 The Seizure list
Ext.2(1) the signature of PW2

                         
Material Exhibit by prosecution 

                                                   NIL.

2. Defence Exhibits         NIL.

3. Prosecution Witnesses 

PW1 Sri Kamala Kanta Sarkar, the informant.     
PW2 Md. Moniruddin Ahmed
P.W.3 Md. Manik Ali
P.W.4 Md. Abdul Majid
P.W.5 Md. Abdul Salam              
P.W.6 Smti. Lakhi Bala Sarkar           
P.W.7 Sri Tagaru ram Das
P.W.8 Md. Azgar Ali          

4. Defence Witnesses NIL

5. Court Witnesses NIL

     
Addl. Sessions Judge (FTC)
North Salmara, Abhayapuri.


