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IN THE COURT OF  SPECIAL  JUDGE,  NORTH SALMARA,

ABHAYAPURI

    Present: Sri P. Bora, A.J.S.

Special  Judge 

North Salmara, Abhayapuri

Special (P) 9(A)/ 2018

U/S  366(A) IPC R/W Sec. 8 of POCSO Act

State of Assam

Vs

Nitish Ghosh

                      

Appearance

Smti. R.Choudhury     ---------           Special P.P. for the State.

Md. R. Uddin  ---------           Ld. Defence Counsel.

Charge framed on ............          07.09.18         

Evidence recorded on  ----------           01.02.19, 20.03.19, 05.07.19, 

  19.07.19, 02.08.19, 

Argument heard on ----------    01.11.2019

Judgment Pronounced on ----------            08.11.2019

J U D G M E N T

1 The case for the prosecution in brief is that on 09.03.2017, the

informant Sri. Nitya Ghosh lodged an F.I.R before the office-in-charge of

North Salmara Police Out Post under Abhayapuri Police Station stating

inter alia that on  08.03.2017, at about 10:00 P.M, the accused Nitish

Ghosh came to his house and the accused person introduced himself

before  them  by  referring  the  name  of  the  deceased  father  of  the

informant and stayed in the house of the informant for that night as

allowed by the informant on the request of the accused person. It has 
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been alleged that on the next morning i.e.  on 09.03.2017, at  about

06:00  A.M,  while  the  accused  person  tried  to  kidnap,  abduct  and

misdeed with Nandini Ghosh, aged about 2 years, the daughter of the

informant and Debrani Sangma, aged about 6 years, the daughter of

Elisai Endo Marak, his neighbour, Smti. Sepali Ghosh, the niece of the

informant had seen the incident  and both the children were recovered

from the clinch of the accused person at the intervention of the public,

who  caught  hold  the  accused  person  and  handed  over  him to  the

police. Hence, the case. 

2 After   receiving the said  ejahar  the Officer-in-charge of  North

Salmara Police out post make a GDE Entry vide GDE  Entry No. 162

dated 09.03.2017, and forwarded the same to the officer in charge of

Abhayapuri  Police  Station  for  registering  a  case.  Accordingly  after

receiving the said FIR, the officer in charge of Abhayapuri Police Station

was  pleased  to  register  the  same  vide  Abhayapuri  P.S  case  No.

176/2017.  Police  started  investigation  and  after  completion  of  the

investigation the investigating officer submitted charge sheet against

the accused person U/S 448/417/511 IPC R/W Sec. 8 of  POSCO Act,

2012. 

3.    The accused person appeared before court to face the trial. The

copies of all  the relevant documents furnished to the accused. After

perusing and considering all  the relevant documents referred to U/S

173 Cr.P.C finding a prima facie case a formal charge U/S 366(A) IPC

R/W Sec. 8 of POCSO Act has been framed against the accused person

and the same on being read over and explained to the accused person

to which accused person  pleaded not guilty and claimed to be tried.

4 To bring home the charge against  the accused person in this

case the prosecution side has adduced and examined as many as 6

prosecution witnesses including the informant and Investigating Officer

and two Court  Witnesses  but  defence examined none.  The accused

person  was examined u/s 313 Cr.P.C and on being so examined the
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accused person  declined  to  adduce  defence  evidence  and narrated

that false evidence has been adduced against him.

5.POINTS FOR DECISIONS

(1)  Whether the accused person on 09.03.2017 at about 06:00 P.M,

induced the victims, a minor girls under the age of 2 years and 6 years

to go from any place or to do any act with intent that they may be, or

knowing that it is likely that they will  be forced or seduced to illicit

intercourse with you and thereby committed an offence punishable u/s

366(A) IPC. 

(2) Whether the accused person on the same date, time and place,

committed any sexual assault upon the victims and thereby committed

an offence punishable U/S 8 of the POCSO Act,2012.

6.    DECISION AND REASONS FOR DECISION-

I have gone carefully through the entire evidence of  record. I

have also heard and considered the argument put  forwarded by the Ld

Spl.P.P for the State as well as Ld. Counsel for defence.

7.     In this case the prosecution side has examined the informant Sri.

Nitya Ghosh as PW-2, and exhibited the FIR vide Ext. 1 and Ext. 1(1) is

the signature of PW-2, being the informant of this case. 

8.       In course of evidence PW-2 stated that about two years back the

accused person came to his house and stayed in his house as his guest

. PW-2 further stated that on the next day morning at about 06:00 AM,

the accused person tried to commit some misdeed with his daughter

Nandini, aged about 2 years and Debjani Sangma, aged about 6 years,

a  child  of  his  neighbouring  person.  PW-2  further  stated  that  the

accused person also tried to kidnap both of them by taking them in a

tampo. In course of cross examination PW-2 stated that at the time of

occurrence as alleged he was sleeping inside his house and hence he

himself had not seen the occurrence as alleged. PW-2 the informant

also expressed his ignorance about the fact as alleged in the FIR.
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9. Thus, PW-2, the informant although appears to be not an eye

witness to the occurrence as alleged but the evidence of PW-2 appears

to be totally in conformity with the fact as alleged in the FIR.  That

apart, from the evidence of PW-2, it appears that the National Highway,

over which manyvehicles used to ply is just adjacent to his house.

10. The prosecution side has examined Smti. Pompi Ghosh, the wife

of PW-2 as PW-1, who in course of evidence stated that about 2 years

back on a day the accused person, who introduced himself to be their

relative came to their house, took meal in their house and stayed in

their house for that night. PW-1 further stated that on the next day

morning at about 07:00 AM, the accused person while tried to commit

some misdeed with her daughter aged 2 years and a child aged about

6 years  of  their  neighbouring person,  her  husband came there and

while  the accused person tried to take away both the children,  the

accused person was caught hold by the public.

11.  After perusing and considering the evidence of PW-1, it appears

that  like  PW-2,  PW-1 also  appears  to  be not  an eye witness to  the

occurrence as alleged as because in course of her cross examination

PW-1 clearly stated that she has not seen the occurrence as alleged.

12. PW-3,  Sri  Elasai   Marak  in  course  of  evidence  stated that  on

09.03.2017,  at  about  06:00  A.M,  in  the  morning  after  hearing  the

screaming of Sepali Ghosh, the sister of the informant while he asked

Sepali, he came to know from Sepali that the accused person tried to

take away his daughter and the daughter of the informant by giving

them  biscuits  on  a  vehicle.  PW-3  further  stated  that  later  on  the

accused person was caught hold by the public, who handed over the

accused person to the police.

13. After perusing and considering the evidence of PW-3, like PW-1,

and PW-2, although PW-3  appears to be not an eye witness to the

occurrence as alleged but  in course of cross examination PW-3, clearly

stated  that  the  National  Highway,  which  is  adjacent  to  his  house,

several vehicles used to ply on that highway.
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14. The prosecution side has examined Bhodo Ghosh as PW-4, but

after perusing and considering the evidence of PW-4, the evidence of

PW-4 appears to be not helpful to the prosecution as because in course

of evidence PW-4 only stated that about 2 years back on a day while he

was going from his house to the market on his way he has seen a

quarrel  between  the  persons.  Other  than  this  PW-4  is  totally  silent

about the case of the prosecution.

15. After  perusing  and  considering  the  evidence  of  foregoing

witnesses,  particularly from the evidence of  PW-2,  the father of  the

victim  child,  who  himself  lodged  the  FIR  and  whose  evidence  also

appears to be in conformity with the fact as alleged in the FIR  along

with the evidence of PW-3, the father of another victim,  it appears that

the  sister  of  PW-2,  Sepali  Ghosh,  who  as  per  FIR  and  as  per  the

evidence of PW-3, is the person who at first has seen the occurrence as

alleged and the said Sapali Ghosh was examined by the prosecution as

PW-5.

16. Now, let us discuss, asses and evaluate the evidentiary value of

PW-5, who is the star witness of this case. 

17. PW-5 Sepali  Ghosh in course of  evidence stated that about 2

years back on a day at about 06:00 AM, the accused person has taken

her niece Nandini Ghosh and Debrani Sangma by giving them some

biscuits  to  the road  side and while  the accused person  is  about  to

board both of them on a tampoo, she make hue and cry and thereafter

the accused person was caught hold by the public and handed over  to

the police. In course of cross examination PW-5 reiterated that while

she make hue and cry in the place of occurrence about 30 persons

were gathered in the place of occurrence.

18. Thus, the evidence of PW-5, appears to be not only in conformity

with  the  fact  as  alleged  in  the  FIR  but  also  the  evidence  of  other

witnesses  particularly,  the  evidence  of  PW-3  supplements  fuel  to

strengthen the oral testimony of  PW-5.
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19. In  this  case  both  the  victims  namely  Debjani  Sangma  and

Nandini Ghosh  were examined as Court Witness. 

20. CW-1 Debjani Sangma in course of evidence stated that about 2

years  back  on  a  day  at  about  06:00  AM in  the  morning  while  the

accused person take her and Nandini to the road side by giving them

biscuits and tried to board both of them on a tampoo, at this moment

Sepali Ghosh, the aunt of Nandini came there and make hue and cry,

as a result the father of Nandini along with the public came  there and

caught hold the accused person.

21. CW-2 Nandini  Ghosh in course of evidence clearly stated that

about some days back on a day the accused person has taken her and

Debjani on the road by giving them biscuits. 

22.      The above is  the threadbare  discussion of  the evidence on

record.

23.    After  perusing  and  considering  the  evidence  on  record  and

considering the argument put forwarded by the learned counsel for the

prosecution as well as defence, in its entirety, it appears that in this

case P.W.2, who is the informant as well as father  of one of the victim

of  this  case  although  appears  to  be  not  an  eye  witness  of  the

occurrence  as  alleged but  the  oral  testimony of  PW-2,  who himself

lodged the FIR as exhibited by the prosecution vide Ext.1, appears to

be in conformity with the fact as alleged in the FIR. That apart like PW-

2, PW-3 although appears to be not an eye witness to the occurrence

as alleged but in course of his evidence PW-3 clearly stated that after

hearing the screaming of PW-5, while he asked PW-5, he came to know

from PW-5   that   while   the   accused   person   tried   to   board

both the victims in a tampoo, PW-5 make hue and cry and after hearing

her screaming the public came and caught hold the    accused person,

who tried to    kidnap   both the   victims. Again   the   fact   as   alleged

in    the    FIR    i.e.     Ext.1    that   while    the   accused   person   has

taken    away   both   the victims  to the   road by giving them          



PAGE:7

biscuits   and   tried to board both the victims in a tampoo,  PW-5 saw

and at the instance of PW-5, the public caught hold the accused person

is fully corroborated by the oral testimonies of PW-3, PW-5 and CW-

1.That apart from the evidence of PW-2 and PW-3,  the fathers of both

the victims of this case, it is revealed that the National Highway on

which several vehicles used to ply is just adjacent to their house, which

also supplements fuel to strengthen the oral testimonies of PW-5 and

the victim CW-1 pertaining to the fact that the accused person had

tried to kidnap the victims by taking away them on a tampoo.

24. In this case although the accused Sri Nitish Ghosh was charged

u/s 8 of POCSO Act 2012,  barring PW-1 all the prosecution witnesses

as well as the fact and circumstances of the case are completely silent

about  any  ingredients  warranting  the  involvement  of  the  accused

person in commission of the offence as alleged. In course of evidence

although  PW-1  stated  that  the  accused  person  has  taken  both  the

victim in the jungle and tried to commit some immoral act with them

by  removing  their  under  garments  but  all  the  other  prosecution

witnesses including both the victims are completely silent about the

fact as deposed by PW-1.

25.  Thus,  it  appears  that  in  this  case  the  prosecution  side  has

totally  failed  to  prove  the  charge  as  levelled  against  the  accused

person u/s 8 of POCSO Act, 2012 beyond all reasonable doubt.

26. In  the  ultimate  analyses  on  the  light  of  above  discussion,  it

appears that in this case although the prosecution side has failed to

prove the guilt  of  the accused Sri  Nitish  Ghosh punishable u/s 8 of

POCSO Act, 2012 and the offence punishable u/s 366(A) IPC beyond all

reasonable doubt, but the prosecution side has successfully proved its

case against the accused person u/s 363 IPC, R/W Sec. 511 IPC beyond

all  reasonable  doubt.  Accordingly,  although  the  accused  Sri  Nitish

Ghosh is acquitted from the charges u/s 8 of POCSO Act, 2012 and Sec.

366(A) IPC, but was found guilty of the offence punishable u/s 363 IPC

R/W Sec. 511 IPC and convict accordingly. As in this case there is  solid
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and  concrete  evidence  against  the  above  named  convict  accused

involving him in a offence against the society at  large, hence I  feel

inclined not to  apply  the provision of  Sec.  360 CrPC, in this instant

case. 

27. Heard the convict accused person Sri Nitish Ghosh on the point

of sentence as provided under sub-section 2 of Sec. 235 Cr.P.C. The

convict accused person pleaded for leniency.

28. After considering the prayer of the convict accused for leniency

along with the fact and circumstances of this case, I  sentenced the

convict accused Sri Nitish Ghosh to undergo R.I for 2 (two) years and 8

(eight) months u/s 363 IPC R/W Sec. 511 IPC. The accused person is

entitled to get the benefit of provision of Sec.428 CrPC. Accordingly, let

the period sentencing the convict/accused be set off u/s 428 CrPC. 

29. Let a free copy of judgment be furnished to the convict accused

forthwith. 

Given under my hand and seal of this court on this 08 th  day of

November, 2019.

Dictated and corrected by me 

           Special Judge                                                 Special  Judge          

North salmara, Abhayapuri                    North salmara, Abhayapuri
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APPENDIX

1. Prosecution Exhibits 
                     Exhibit 1 - The FIR       

                     Exhibit 1(1) - The signature of PW-2
Exhibit 2 - The charge-sheet
Exhibit 2(1) - The signature of PW-6

2. Material Exhibit by prosecution 

                     Material Ext.1-                          Nil

3. Defence Exhibits         NIL

4. Prosecution Witnesses 
PW1 Smti. Pompi Ghosh 
PW2 Sri Nitya Ghosh, the informant
PW3 Elisai Marak
PW4 Sri Budhu Ghosh
PW5 Smti. Sepali Ghosh
PW6 Sri Dipak Saikia, the I.O
CW1 Debanjani Sangma
CW2 Nandini Ghosh

5. Defence Witnesses NIL

6. Court Witnesses NIL  

   Special Judge

   North Salmara, Abhayapuri



30.10.2019

Accused Nitish Ghosh is produced from jail hazot. Ld. Legal
Aid Counsel is absent. Perused the Case Record. Heard Ld.
Addl. PP. 

Remand back the accused person to the jail hazot. 

Fixing: 01.11.2019 for production and argument.

01.11.2019

Accused Nitish Ghosh is produced from jail hazot. 

Argument heard. 

Fixing: 08.11.2019 for production and Judgment. 

08.11.2019

Accused   Sri  Nitish  Ghosh  is  produced  from  jail  hazot.
Judgment is  pronounced in  open court  in  presence of  the
accused person. The accused Sri Nitish Ghosh is found guilty
for commission of the offence u/s 363 IPC R/W Sec. 511 IPC
and convict him accordingly. Heard the accused person on
the point of sentence. 

  After  hearing  the  accused  person  on  the  point  of
sentence and considering the same, the accused person is
sentenced to under go R.I for 2 (two) years 8 (eight) months
u/s 363 IPC, R/W Sec. 511 IPC. The convict accused person is
entitled  to  get  the  benefit  of  provision  of  Sec.428  CrPC.
Accordingly, let the period sentencing the convict  accused
be set off u/s 428 CrPC.

  Let  a  free  copy  of  judgment  be  furnished  to  the
convict accused forthwith

          Judgment is written in separate sheets attached with
the case record. 


