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IN THE COURT OF  SPECIAL  JUDGE,  NORTH SALMARA, ABHAYAPURI

    Present: Shri P. Bora, A.J.S.

Special  Judge 

North Salmara, Abhayapuri

Special Narcotic 24 (A)/2014

U/S 20 (b) of N.D.P.S, Act

State of Assam

Vs

Insaf Ali

                      

Appearance

Smti. R.Choudhury     ---------         Special P.P. for the State.

Mr. A. Jolil  ---------          Ld. Defence Counsel.

Charge framed on –--------           10.12.14      

Evidence recorded on  --------           11.08.15, 25.08.15, 26.08.15,  

06.10.15, 17.09.18, 06.03.19, 

17.05.19, 11.07.19, 

Argument heard on --------           29.08.19          

Judgment pronounced on --------           11.09.19

J U D G M E N T

1 The  case  for  the  prosecution  in  brief  is  that  on  12.06.12,  the

informant Akramal Ali,  S.I  of  police lodged an FIR before the officer in

charge of Abhayapuri Police Station alleging inter alia that on 11.06.2012,

at about 10:00 AM, on the basis of a secret information, he along with

S.D.P.O, North Salmara and Circle Inspector, Abhayapuri and his staff  has

conducted  a  search  operation  in  the  house  of  accused  Insaf  Ali  of

Pachonia village under Abhayapuri Police Station and during      
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the search 2 KG, 15 gm suspected “ganja” along with 19 numbers of

pornographic Compact Disk has been recovered, which were kept conceal

in the house of the accused person. Hence, the case.  

2 After  receiving the F.I.R, the officer in charge of Abhayapuri police

station was pleased to register the same vide Abhayapuri P.S case no. 146

dated 12.06.12. Police started investigation and after completion of the

investigation,  the  investigating  officer  has  submitted  charge  sheet

against the accused person u/s  20(B) of N.D.P.S Act, R/W Sec. 292 IPC,

Sec. 67(A) of I.T Act and u/s 292(2) (a) IPC, R/W Sec. 20 of NDPS Act, Sec.

67(A) of I.T Act.

3.    Accused person appeared before court to face the trial. The copies of

all  the  relevant  documents  furnished  to  the  accused  person.  After

perusing and considering all the relevant documents referred to U/S 173

Cr.P.C finding a prima facie case, a formal charge U/S 20(b) of N.D.P.S Act,

has been framed against the accused person and the same on being read

over and explained to the accused person to which the accused person

pleaded not guilty and claimed to be tried.

4 To bring home the charge against the accused person in this case

the  prosecution  side  has  adduced  and  examined  as  many  as   11

witnesses including the informant and Investigating Officer of this case

but  defence  examined none.  Accused person  was   examined u/s  313

Cr.P.C and on being so examined the accused person declined to adduce

defence evidence and narrated that  false  evidence has been adduced

against him.

5.POINTS FOR DECISIONS

Whether  the  accused  person  on  11.06.2012,  at  about  10:00  P.M,  at

Pinadhara under Abhayapuri P.S have been found in possession of 2 Kg

“ganja” and  thereby  committed  an  offence  punishable  u/s  20  (b)  of

N.D.P.S Act. 
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6.    DECISION AND REASONS FOR DECISION-

I have gone carefully through the entire evidence of the record. I

have also heard and considered the argument put  forwarded by the Ld

Addl.P.P for the State as well as Ld. Counsel for defence.

7.    In this case the prosecution side has examined Sri. Gajendra Nath

Deka, Deputy Director, Drugs and Narcotic Division, Directors of Forensic

Science as PW-1, who in course of evidence stated that after examining

the 25 gm dry plant materials containing in two sealed envelops marked

as  exhibit  DN-154/2012(a)  and  DN-154-2012(b)  gave  positive  test  of

cannabis (ganja). The prosecution side exhibited the report as submitted

by PW-1 vide Ext. 1 and Ext. 1(1) is the signature of PW-1. Ext. 2 is the

forwarding report and Ext. 2(1) is the signature of Director I/C Mr. M.N.

Bora which is known to PW-1.  

8.          In this case the prosecution side Md. Abdul Rezzak Ahmed as one

of the seizure witness as PW-2 and exhibited the seizure list vide Ext. 3

and Ext. 3(1) is the signature of PW-2.

9. In course of evidence PW-2 stated that about one year back on a

day in between  09:00 to 10:00 P.M, the police personnel came to his

house  and  asked  him  to  identify  the  house  of  accused  Insaf  Ali.

Accordingly, he has identified the house of Insaf Ali. PW-2 further stated

that while he identified the house of accused person the police personnel

after  keeping  him  in  their  car  entered  inside  the  house  of  Insaf  Ali,

thereafter,  after  coming  back  from  the  house  of  Insaf  Ali,  the  police

personnel has taken his signature on a white paper. In course of cross

examination PW-2 clearly stated that while he put his signature on that

paper, the police personnel never shown or exhibited anything before him

and  he  did  not  know  as  to  why  the  police  personnel  has  taken  his

signature. 

10.   Like PW-2, the prosecution side has also examined Sri Binod Bihari

Roy,  another seizure witness as PW-4 and exhibited three seizure lists

vide Ext. 3, Ext. 4 and Ext.5. The prosecution side has also               
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exhibited the signatures of PW-4 vide Ext. 3(2), Ext. 4(1) and Ext. 5(1) in

Ext. 3, Ext. 4 and Ext. 5 respectively. 

11.    In course of evidence PW-4 stated that about two years back on a

day at about 09:00 P.M, he along with the then S.D.P.O, North Salmara,

A.S.I,  Akramal  Ali  and  other  started  raid  a  house  of  a  person  as  per

direction of the then S.D.P.O, North Salmara, who told him that the owner

of the house used to carry on “ganja” business. PW-4 further stated that

after  entering  inside  the  said  house  they  found  and  recovered  some

“ganja” like materials on a plastic bucket and a bag which were seized

vide Ext.4, the seizure and Ext. 4(1) is the signature of PW-4. During the

course  of  evidence  the  prosecution  side  has  also  exhibited  another

seizure list vide Ext.  5,  whereby broken mobile and Compact Disk has

been seized. Ext. 5(2) is the signature of PW-4. The prosecution side has

also exhibited during the course of trial  one black color bag vide Mat.

Ext.1.  In  course  of  evidence  PW-4  further  stated  that  on  that  day  a

measuring scale was brought from a neighbouring shop to measure the

quantity of “ganja”. The prosecution side has exhibited the seizure list

whereby said measuring scale has been seized vide Ext. 3 and Ext. 3(2) is

the signature of PW-4.  

12. After perusing and considering the evidence of PW-4, it  appears

that the PW-4 is totally silent about the identify of the owner of the house,

where the raid has been done, rather in course of cross examination PW-4

clearly expressed his ignorance about the identity of the owner of that

house by stating that he did not know in whose house, they had entered.

That apart, in course of cross examination PW-4 clearly stated that in that

house only female persons were found and at that time he has not seen

the accused person in the dock in that house. In this case although the

prosecution  side  has  examined  PW-4  to  prove  the  seizure  list  and

exhibited the seizure list as well  as the signatures of PW-4 during the

course of trial, but in course of cross examination PW-4 clearly stated that

the seizure lists were not prepared in the place of occurrence, rather all

the seizure lists have        
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been prepared  in  the  police  station.  Thus,  it  appears  that  PW-4,  who

stated nothing against the accused person implicating and involving him

in  commission  of  the  offence  as  alleged,  rather  in  course  of   cross

examination PW-4 has failed to recognize and identify the house where

some “ganja” and Compact Disk have been seized. Again as per evidence

of PW-4 all the seizure lists were not prepared in the place of occurrence,

but all the seizure lists has been prepared in the police station.  

13. The prosecution side has examined Md. Abdul Hasen as PW-3, who

in course of evidence stated that about 1 and 1 ½ years back on a day at

about 02:00 AM, in the mid night the police personnel came and asked

him to identify the house of accused Insaf Ali. Accordingly, he identified

the  house  of  the accused person.  PW-3 further  stated  that  the police

personnel has taken his thumb impression on a paper. In course of cross

examination  PW-3  stated  that  he  never  entered  inside  the  house  of

accused Insaf Ali but stayed outside  and he has not seen anything. PW-3

further stated that he has not heard anything about the accused, that the

accused  person  was  involved  in  the  business  of  Compact  Disk  and

“ganja”.

14. The  prosecution  side  has  examined  Sri  Birendra  Kumar  Bania,

Senior Scientific Officer, Physics Division, Director of Forensic Science as

PW-5, who in course of evidence stated that he has examined 19 numbers

of English and Hindi movie DVDs and on examination the Exh. Phy 1011

(A) to  Exh. Phy-1011 (S) found to be pornographic  videos and Exh. Phy

1011 (B),  Phy  1011 ©,  Phy 1011 (F)  and Phy 1011 (N)  could  not  be

visualized.  PW-5 further  stated  that  Exh.  Phy 1011 (M)  contains Hindi

movies without pornographic videos. The prosecution side has exhibited

the  report  submitted  by  PW-5 vide  Ext.  6  and  the  exhibit  6(1)  is  the

signature of  PW-5.  The prosecution side has also exhibited forwarding

letter  dated  19.09.2013,  issued  by  Director  of  Forensic  Science,

Kahilipara,  Guwahati-19  addressing  SDPO,  North  Salmara,  Abhayapuri

vide Ext. 7 and Ext. 7(1) is the signature of Mr. M.N.Bora, which is known

to PW-5.
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15. The  prosecution  side  has  examined  Azhar  Ali  as  PW-6,  who  in

course of evidence stated that about three years back on a day at night

at about 02:00 AM in the mid night, the police personnel came, called him

and has taken  his thumb impression on a paper after asking his name an

address. PW-6 although stated that the police personnel has taken his

thumb impression by stating that some “ganja” has been recovered but

he was not informed from where the “ganja” was recovered and he did

not know anything about it.

16. Thus the evidence of PW-6 appears to be totally not helpful to the

prosecution  as  because  PW-6  in  course  of  evidence  completely  silent

about the case of the prosecution as alleged against the accused person.

17. The prosecution side has examined Sri Rudra Kalita, S.D.P.O, North

Salmara, Abhayapuri as PW-8, who in course of evidence stated that on

11.06.2012, while he was serving as Circle Inspector at Abhayapuri Circle

on that day at about 09:00 P.M, he along with the then S.D.P.O, North

Salmara,  the  officer-in-charge  of  Abhayapuri  Police  Station  and  other

persons searched the house of Insaf Ali of Pasonia village and during the

search in the said house about, 1 Kg 900 gm suspected “ganja” has been

seized, which was kept conceal in a plastic bag under the bed of Insaf Ali.

PW-8 further stated that they have also seized and recovered 250 gm

“ganja” and 19 numbers of Pornographic cassettes in the house of Insaf

Ali. PW-8 who has failed to identify the accused person in the dock, in

course  of  cross  examination  clearly  stated  that  he  was  not  sure  and

certain  whether  the  house  from where  they  were  seized  “ganja”  and

pornographic cassettes actually the house of Insaf Ali or not. That apart,

in course of cross examination PW-8 clearly stated that he does not know

whether the person present in the dock i.e. the accused is Insaf Ali or not

from whose house “ganja” and pornographic cassettes has been seized

and recovered. 

18. Thus, PW-8 being the senior police officer, who was present at the

time of making the seizure as alleged has not only failed to prove    
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the actual possession of “ganja” and pornographic cassettes but at the

same  time  also  failed  to  prove  the  fact  that  said  “ganja”  and

pornographic  cassettes  has  been  recovered  and  seized  from  the

possession of the accused person or not.

19. In this case the prosecution side has examined Md. Akramul Ali,

Sub-Inspector, D.S.B Branch, Dhubri as PW-9, who is the informant of this

case. PW-9 in course of evidence stated that on 11.06.2012, while he was

serving as S.I of police at Abhayapuri Police Station and on that day while

he  was  in  charge  of  officer  in  charge  of  Abhayapuri  Police  Station  in

absence  of  the  officer-in-charge  of  Abhayapuri  Police  Station  as  per

instruction of the then S.D.P.O, North Salmara, Abhayapuri he along with

the then S.D.P.O, North Salmara, Abhayapuri Sri Amarjit Kaur, the then

Circle  Inspector  of  Abhayapuri  Sri  Rudra  Kalita  has  gone  for  search

operation at Pinadhara village where they have searched in a house of

one Insaf Ali and on being searched inside the house of Insaf Ali, they

have  recovered  some  suspected  “ganja”  along  with  19  numbers  of

pornographic  cassettes  inside  the  box  of  a  bed  of  that  house.  PW-9

further stated that as directed by the S.D.P.O, North Salmara, he seized

one plastic bucket containing 1 KG 900 gm suspected “ganja” along with

250 gm suspected “ganja” which were kept inside a polythene bag. PW-9

also stated that during the search operation they have also recovered 19

numbers of suspected pornographic cassettes and vide Ext. 3 one “palla”

was also seized  Ext. 3(3) is the signature of PW-9. The prosecution side

has also exhibited the seizure list whereby 1 Kg 900 gm and 250 gm

suspected ganja has been recovered and Ext. 4(2) is the signature of PW-

9. The prosecution side has also exhibited another seizure list vide Ext. 5

where 19 numbers of suspected pornographic cassettes has been seized

and Ext.  5(2)  is  the signature  of  PW-9.  The prosecution side has  also

exhibited the FIR vide Ext. 9 and Ext. 9(1) is the signature of PW-9, being

the informant of this case. 

20.  After perusing and considering the evidence of PW-9, it appears

that although PW-9 in course of cross examination stated that he is not



PAGE:8

the investigating officer of this case but the informant of this case. But, in

course of cross examination PW-9 himself admitted that he himself seized

1  KG  900  gm  and  250  gm  of  suspected  “ganja”  and  19  number  of

pornographic  cassettes  on  12.06.2012  and  apart  from  recording  the

statement of the seizure witnesses, he himself examined and recorded

the statement of all the prosecution witnesses of this case u/s 161 CrPC.

PW-9  in  course  of  cross  examination  clearly  admitted  the  fact  that

although he is the informant of this case but almost all the major portion

and the part of the investigation of this case has been done by him.

21. Thus, it appears that in this case the informant and investigation

officer of  this  case is  the same and one person,  which is  fatal  to  the

prosecution. That apart in course of cross examination PW-9 who is the

informant as well as  appears to be the investigating officer of this case

admitted the fact that he was not sure whether the house where they

have  make  and  conduct  the  search  operation  from  where  suspected

“ganja” and pornographic cassettes has been recovered belongs to Insaf

Ali or not and during the search of the house of Insaf Ali no male or adult

person were found in that  house.  PW-9 has also failed to identify the

person who has identified the house, where they conducted the search to

be the house of accused Insab Ali.

22. The prosecution side has examined Gulena Bewa as PW-10. After

perusing and considering the evidence of PW-10, the evidence of PW-10

appears to be totally not helpful to the prosecution as because PW-10 in

course of evidence clearly stated that she have no knowledge about the

case of the prosecution.

23. The prosecution side has examined Sri Pankaj Kalita as PW-11, who

in course of evidence stated that on 20.06.2012, while he was serving as

officer-in-charge of North Salmara Police Outpost, the officer-in-charge of

Abhayapuri Police Station entrusted him with the task of remaining part of

investigation of this case and accordingly during the investigation he has

only collected the F.S.L report but in the meantime
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on 06.09.2012, on being transfered he handed over the case diary of his

successor A.S.I Sri Prakash Hazarika. In course of cross examination PW-

11 admitted that the informant of this case was the then officer-in-charge

of Abhayapuri Police Station Md. Akramul Ali, who has seized cannabis

and pornographic cassettes in connection with this case and also sent the

cannabis for chemical examination to the F.S.L. PW-11 further stated that

as per case diary all the witnesses of this case was also examined and

their statements were recorded by said Akramul Ali, the then officer-in-

charge of Abhayapuri  Police Station, who is the informant of this case

and the major portion of the investigation of this case has been done by

Md. Akramul Ali, the then officer-in-charge of Abhayapuri Police Station,

who is the informant of this case. It is also clear from the evidence of PW-

11 that he is the second and subsequent investigating officer of this case

and  during  the  course  of  his  investigation  neither  he  nor  his  two

successors,  investigating  officers  namely  Sri  Prakash  Hazarika  and  Sri

Dipak Baishya has examined and recorded the statement of the informant

of this case Md. Akramul Ali u/s 161 CrPC. That apart in course of cross

examination PW-11 clearly  stated  that  during the investigation  of  this

case he has not ascertain from where and from whose or from whom

possession  the  incriminating  materials  such  as  cannabis  and

pornographic cassettes were recovered during the investigation of  this

case.

24. The prosecution side has examine Sri Dipak Baishya, S.I of police,

the  investigating  officer,  who  has  submitted  charge-sheet  against  the

accused person. The prosecution side has exhibited the charge-sheet vide

Ext.  8  and  Ext.  8(1)  is  the  signature  of  PW-7.  In  course  of  cross

examination PW-7 clearly stated that in this case the investigating officer

although not examined the informant Md. Akramul Ali, S.I of police but

said Md. Akramul Ali,  the informant has been shown as witness in the

charge-sheet. PW-7 also admitted the fact he himself has not taken any

initiative to examine and record the statement of Md. Akramul Ali u/s 161

CrPC. PW-7 also admitted the fact
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that  as  per  record  said  Md.  Akramul  Ali  who  is  the  informant  of  this

case  has  make  the  seizure  and  recorded  the  statements  of  all  the

witnesses u/s 161 CrPC and almost all part of preliminary investigation of

this case has been done by said Md. Akramul Ali. 

25.     The above is the threadbare discussion of the evidence on record.

26.   After perusing and considering the evidence on record in its entirely

and considering the argument put forwarded by the learned counsel for

the  prosecution  as  well  as  defence  it  appears  that  in  this  case  the

prosecution side has failed to produce any solid and concrete evidence

against the accused. In this case it appears that the informant and the

investigating officer of the case is the same and one person as because

PW-9, who himself lodged the FIR, which was exhibited by the prosecution

vide Ext.9 during the course of evidence clearly admitted that he himself

has lodged the FIR and is the investigating officer of this case. PW-7 the

investigating officer of this case who submitted charge-sheet against the

accused person in course of evidence clearly stated that as per record

PW-9 Akramul Ali who is the informant of this case has make the seizure,

recorded the statement of all the prosecution witnesses u/s 161 CrPC and

almost all the part of the preliminary investigation of this case has been

done by PW-9. Thus it is crystal clear that PW-9, who is the informant of

this  case  appear  to  be the  investigating  officer  of  this  case,  which  is

obviously    fatal  to  the  prosecution.  That  apart,  PW9,  who  as  per

prosecution case has seized 1 KG 900 gm suspected  “ganja” and 250 gm

suspected “ganja” vide Ext.3 and Ext.4 respectively as well as seized 19

numbers of suspected pornographic cassettes by virtue of Ext.5, in course

of cross examination clearly stated that during the search he was not sure

whether  the  house  where  they  make  and  conducted  the  search  from

where  suspected  “ganja”  and  pornographic  cassettes  were  recovered

belonged to the accused Insaf Ali or not. In course of cross examination

PW-9 further stated that during the search
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operation no male adult person were found in the house and he does

not know the person who identified the house to be the house of Insaf Ali,

where the suspected “ganja” and pornographic cassettes were recovered

and seized. Thus, from the evidence of PW-9, it is revealed that PW-9 has

failed to prove the actual possession and recovery of suspected “ganja”

and pornographic cassettes from the accused as alleged. PW-8, a senior

police officer, who was present at the time of search and seizure has also

failed  to  prove  the  actual  possession  of  suspected  “ganja”  and

pornographic cassettes by the accused as in course of cross examination

PW-8, clearly stated that he is not sure and certain whether the house

from where they seized “ganja” and pornographic cassettes was actually

the  house  of  accused  Insaf  Ali  or  not.  In  this  case  although  the

prosecution side has examined other two seizure witnesses to prove the

seizure list but none of these two witnesses including PW-9, the seizing

officer extend any support to establish the fact of seizure of any “ganja”

and pornographic cassettes from the possession of the accused person.

Thus in this case, the prosecution side has totally failed to prove  that any

“ganja” or pornographic cassettes has been recovered or seized from the

possession of  the accused person  as the prosecution side has totally

failed to produce any single iota of evidence pertaining  to the actual and

constructive  possession  of  any  suspected  “ganja”  and  pornographic

cassettes by the accused person. 

27. In the ultimate analyses on the light of above discussion, it appears

that in this case the prosecution side has failed to produce any single iota

of evidence against the accused person which is sufficient to fasten the

accused with the charge as alleged against him beyond all  reasonable

doubt. Thus, in this case the prosecution has not only failed to operate

the switch of the prosecution case for ignition but could not even identify

and point out the proper switch of the prosecution on the board  itself,

hence the court have no any  alternative but to acquit the accused person

from the charge as levelled against him.
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28. I  therefore acquit   the accused person from the charge levelled

against him on benefit of doubt. I also released the accused person from

liability of bail bond and set him at liberty.

29. Let the seized “ganja” and pornographic cassettes be disposed off

accordingly in due course of time.

Given under my hand and seal of this court on this 11 th   day of

September, 2019.

Dictated and corrected by me 

            Special Judge                                                 Special  Judge

 North Salmara, Abhayapuri                    North Salmara, Abhayapuri
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           APPENDIX

1. Prosecution Exhibits 
                    Exhibit 1 - The F.S.L report
                    Exhibit 1(1) - The signature of PW-1

Exhibit 2 - The  F.S.L forwarding letter
Exhibit 2(1) - The signature of Director I/C Sri. 

M.N. Bora.
Exhibit 3 - The seizure list
Exhibit 3 (1) - The signature of PW-2
Exhibit 3(2) - The signature of PW-4
Exhibit 3(3) - The signature of PW-9
Exhibit 4 - The seizure list
Exhibit 4(1) - The signature of PW-4
Exhibit 4(2) - The signature of PW-9
Exhibit 5 - The seizure list
Exhibit 5(1) - The signature of PW-4
Exhibit 5(2) - The signature of PW-9
Exhibit 6 - The F.S.L report
Exhibit 6(1) - The signature of PW-5
Exhibit 7 - The F.S.L forwarding letter
Exhibit 7 (1) - The signature of joint Director 

Sri M.N.Bora.
Exhibit 8 - The charge-sheet
Exhibit 8(1) - The signature of PW-7
Exhibit 9 - The F.I.R
Exhibit 9(1) - The signature of PW-9

2. Material Exhibit by prosecution 
                    Material Ext.1 -          The seizure materials.      

3. Defence Exhibits         NIL
4. Prosecution Witnesses 

PW1 Sri. Gajendra Nath Deka
PW2 Abdul Rejjak Ahmed
PW3 Abdul Hasan
PW4 Sri. Binod Bihari Ray
PW5 Sri. Birendra Kr. Bania
PW6 Azahar Ali
PW7 Sri. Dipak Kr. Baishya, the I.O
PW8 Sri Rudra Kalita
PW9 Akramul Ali, the informant 
PW10 Gulenur Bewa
PW11 Sri. Pankaj Kalita, the I.O

5. Defence Witnesses NIL
6. Court Witnesses NIL

         

Special  Judge                       
                             North salmara, Abhayapuri


