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1) Smt.  Nirupama  Nath
W/O-Sri  Bhuban  Nath

Batabari,  Part-ll,  Abhayapuri  Town

P.O.  &  P.S.  -Abhayapuri  &

Dist.-Bongaigaon  (Assam)

------ Appellant

-VS-

Sri Bhupen Chandra Das

S/O-Late  Uma  Charan  Das

Village  -Barabari,  Part-11

P.O.  &  P.S.  -Abhayapuri  &

Dist.-Bongaigaon  (Assam)
------  Respondent

Present:  -Sri  R.  Medhi,

Civil Judge,  Bongaigaon

ln  Presence  of:  -

Mr.  Samir  Kr.  Sarkar

Mr. jahanuddin

---Learned  Advocates for Appellant.

---Learned Advocates for Respondent.

Date  of Hearing              :  20/6/2019

Dateofjudgment          :6/8/2019

And  having  stood  for consideration  to  6th day` of August,  2019,  the court

delivered  the following judgment:  -
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I     U     D     G     M     E       N     T

1.   This  present  appeal  is  directed  against  the judgment  and  decree

dated  11/6/2018  passed  in  Money  Suit No.1/2016  by the  Learned

Munsiff,  North  Salmara,  Abhayapuri,  whereby  the  Ld.  Trial  Court

decreed the  plaintiff 's suit on  contest with  cost.

Upon  admission  of the  appeal  for  hearing  the  notice  was  issued

to  the  respondent  and  the  original  case  record  of Money  Suit  No.

1/2016  was  called  for and  received.

3.   I  have  heard  the  learned  counsels from  both  sides.

4.   In  order  to  decide  the  appeal,   let  me  narrate  in  brief  the  facts

leading  to  this  appeal.

5.   The  case  of  the  plaintiff's  in  a   nutshell   is  that  defendant  is  the

neighbouring     person     of     the     plaintiff.     Being     having     good

relationship  in  between  them,  the  defendant  due  to  his  urgent

requirement  of  money  came  t:o  the   house   of  the   plaintiff  and

requested   him   on   11/2/2015   in   present  of  the  village   persons

namely  Debeswar  Nath  S/O jatin  Nath  and  Dipali  Das  W/O  Gajen

Das   of   same   village   to   lend    Rs,    1,90,000/-   to   him.   On   this

request,  the  plaintiff  has  given  an  amount  of  Rs.  1,80,000/-and

the  defendant  has  received  the  said  amount  by  executing  hand

note   in  the   morning  of  11/2/2015  and  further  Rs,   10,000/+  has

been  taken  as  loan  by  the  defendant  from  the  plaintiff  on  the

same  day  evening.  Therefore  the  defendant  has  taken   a  total

amount   of   Rs.    1,   90,000/-   from   the   plaintiff  as   loan   with   a

promise  that  she  will   return  the  said   amount  within   2   months.

After  expiry  of  the  time  fixed  on   11/2/2015,  the  defendant  has

not   returned   back   the   said   amount   to   the   plaintiff  and   the

plaintiff  on    13/4/2015   went   to   the   house   of   defendant   and

requested  the  defendant to  return  back the said  amount,  but the

defendant  told  to  the  plaintiff that  she  required  some  more  time
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to  return  back the  money.  Again  on  15/6/2015,  the  plaintiff along

with  village  person  namely  Debeswar  Nath  and  Dipali  Das  went

to  the  defendant.s  home  and  requested  her  to  return  back  the

lended   amount   of   Rs.   1,90,000/-.   On   that   very   day   also   the

defendant  had  expressed  her  inability  to  return  back the  amount

and  highly  requested  the  plaintiff  in  presence  of  the  persons  to

give  another  one  more  month  to  return  back the  lended  money.
:,ti,ln  this  way  the  defendant  has  taken  many  time  to  return  back

the  lended  amount  but  failed  to  repay  the  said  amount.  Due  to

/`rmon-returning  the  said  amount to the  plaintiff,  he  has  been  facing
very   hardship   in   his   life   and   finally   on   3/11/2015,   the   plaintiff

sent a  pleader's  notice to the defendant.  Even  after receipt of the

same,     the     defendant     has     not     replied.     Finding     no     other

alternatives,  the  plaintiff is  compelled  to file this  case.

6.   The  defendant  appeared   and  filed   his  written  statement.   In   his

written  statement,  it  is stated  that there  is  no  cause  of action  for

the  suit,  the  suit  is  not  maintainable,  the  suit  is  undervalued  and

under   stamped   and   the   suit   is   bad   for   non-joinder   and   mis-

joinder  of  necessary  parties.  The  defendant  also  contended  that
she  has  never  taken  loan  of  Rs.   1,  90,000/-  by  executing  hand

note  in  presence of witness.  She further stated that one  pleader's

notice  was  served  by  the  post  of Abhayapuri  Post  office,  but  she

has   not  given   any   reply  to  that  as   because   her  title  was   not

correct  on  the  envelope.   Hence,  she  stated  that  plaintiff  is  not

entitled  for  any  relief  as  prayed  for  and  prayed  for  dismissal  of

the  plaintiff.s  suit with  a  cost of Rs.  50,000/-.

Upon  the  pleadings  of the  parties  the  Ld.  Trial  court  framed  the

following  issues  :

i) Whether the suit is maintainable?
ii) Whether the defendant took loan of Rs.

`

1,90,000/-(One Lakh   Ninety Thousand) only
from the plaintiff of an hand note dated
11/2/2015?
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iii) Whether the defendant also took loan of
another 10,000/- (Ten Thousand) only from the

plaintiff at the evening on  11/2/2015?

iv) Whether plaintiff is entitled for a decree as
prayed for?

8.   To  establish  plaintiff's  case  he  adduced  evidence  during  trial,  but

defendant  has  failed  to  adduce  evidence.   Besides  oral  evidence,

plaintiff  had  also  proved  some  documents.     The  Ld.  Trial  Court

after    hearing    argument    of   both    sides    and    considering    the

materials  on  record  passed  the  impugned judgment whereby the

plaintiff's   suit   was   decreed   on   contest   with   costs.      On   being

aggrieved   by   a   dissatisfied   with   the   impugned   judgment   the

defendant  has  preferred  the  present  appeal  on  the  grounds  set

forth  in t:he  memo of appeal.

9.   Controverting  the  impugned  judgment,   Mr.   S.   K.   Sarkar  learned

Counsel  appearing  for  the  appellant  /defendant  contended  that

the  learned  trial  Court  while  deciding  the  issue  no.  2  in  the  main

suit  has  failed  to  appreciate  the  evidence  on  record  in  its  proper

prospective  and  came to an errornous finding that the defendant/
appellant  has  taken  the  loan  amount  of  Rs.  1,90,000/-from  the

plaintiff by  executing  a  hand  note  on  11/2/2015.  According  to  the

learned  counsel,  the  plaintiff who  has  adduced  evidence  as  Pwl

had  himself  admitted  that  he  has  himself  written  the  hand  note

i.e.   Ext-1  and   in  the  said   hand   note  in  second   line  Rs.   1,00,000

(Rupees   One   Lakh)   only   was   written   in   small    letters   but   he

further  admitted   that   he  forgot   to   write   Rs.   80,000/-   (Rupees

Eighty Thousand)  only.  In  view  of this  discrepancies  in  hand  note

i.e.  Ext-1,  the  learned  trial  Court ought to  have  decided  the  issue

no.   2  against  the  plaintiff.   Furthermore,  the  learned  counsel  for

the  appellant/ defendant  has  submitted  in  his  argument that the

plaintiff has failed  to  prove the fact that the appellant/ defendant

had  taken  as  loan  from  him  an  amount  of  Rs.  1,90,000/-and  for

this,   the   learned   trial   Court   has   miserably  failed   to   appreciate
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this fact and  came  to wrong  findings  and  therefore  the judgment

and   decree   passed   by   the   learned   trial   Court   is   liable   to   be

dismissed.

10.Per    Contra,     Mr.    jahanuddin,     the     learned     counsel     for    the

respondent  has  submitted  that  the  learned  trial  Court  has  rightly

decreed  the   plaintiff 's  suit  with   cost  after  consideration   of  the

entire   evidence    both    oral    and    documentary   on    record.   The

learned  counsel  for  the  respondent  also  argued  that  the  alleged

hand    note   was   duly   signed    by   the   appellant/   defendant    in

presence  of  witnesses  and  therefore  the  same   is  genuine  and
though  there  is  some  discrepancies  in  writing  the  hand  note,  but

the  appellant/  defendant  has  over  looked  the  same  and  without

raising    any   objection    had    put   her   signature    in    presence   of

witnesses.  On  the  other hand,  the  evidence that was  adduced  by

the     plaintiff/     respondent     before     the     learned     trial     Court

emphasized  the  case  of the  plaintiff and  the  defendant  side  was

not  able  to   rebut  the  evidence   of  the   plaintiff  side   by  way  of

cross-examination  of  PWs  and  more  so  the  appellant/  defendant

has failed  to  give  evidence  in  support of her case. Therefore,  it  is

the   plaintiff/   respondent   who   was   able   to   establish   his   case

before  the   learned   trial   Court  and  therefore   it  is   necessary  to

affirm the judgment and  decree  passed  by the  learned  trial  Court

passed  in this  instant appeal,

E215CUSSION.  DECISION  AND  REASONS  FOR THE  DECISION

P_OINTFORDETERIVIINATI0NNO.__1±

Whether the learned trial  Court had  rightly decided
the   issue   no.   2   &   3   wherein   it   held   that   the
defendant took loan  of Rs.  1,90,000/- only from the

plaintiff by executing  a  hand  note on  11/2/2015 and
`further  the  defendant  also  took  a  loan  of  another

Rs.   10,000/-  from  the   plaintiff  in  the  evening   on
11/2/2015?
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11.The  plaintiff in  his  pleading  as  well  as  in  his  evidence  as  Pwl  has

stated  that  after  he  got  retirement  from  defence  service  in  the

year   2001,   he   came  to   reside   in   his   village   and   having   good

relationship  with  the  defendant,  he  had  given  on  loan  an  amount

of  Rs.  1,90,000/-to  the  defendant  for  her urgent  requirement  on

11/2/2015  by  executing  a  hand  note  in  presence  of the  villagers

namely  Debeswar  Nath  and   Dipali   Das  but  according  to  him  at

the  time  of  execution  of  hand  note  he  had  given  the  appellant/

defendant  an  amount  of  Rs.  1,80,000/-and  the  balance  amount

of  Rs,10,000/-has  been  given  to  the  appellant/ defendant  in  the

evening  of  11/2/2015  and  therefore the  appellant/  defendant  has

taken   a  total   amount  of  Rs.   1,90,000/-  from   him   and  the  said

amount was taken  by the  appellant/ defendant with  a  promise to

return   the   same   within   two   months.   But   when   the   appellant/

defendant  had  failed  to  return  the  money,  the  plaintiff (PW1)  had

approached  her on  many occasions,  but the  appellant/ defendant

on   some   or  other  pretext   was   taking   time   to   repay  the   loan

amount.  Lastly  when  the  appellant/ defendant  has  failed  to  keep

her  promise  then  the  plaintiff  (PW1)  was  compelled  to  send  the

legal   notice  to  the  appellant/  defendant,   but  despite   receipt  of

the  said  legal  notice  she  had  failed  to  give  reply  and  so  this  case

was filed.

12.During  cross-examination,  this  Pwl  has  admitted  the  act  that  in

Ext-1   i.e.   hand   note  there   was   no   mentioned   as  to   when   the

money  has  to  be  returned.  He  further  admitted  that  in  the  hand

note  i.e,  Ext-  i  in  second  line  Rs.   1,00,000/-(Rupees  One  Lakh)

only   was   written   in   small   letters   but   he   forgot   to   write   Rs.

80,000/-(Rupees  Eighty Thousand)  only,

13.The  other witnesses  like  PW2  and  PW3  in  their evidence  had  also

supported  the case of the  plaintiff and  they too  admitted that the

hand   note   i.e.   Ext-   1   was   written   by,`Bhupen   Das   at   his   own

residence   and   PW3   who   is   one   of  the   witnesses   of  Ext-1   has

admitted  that  he  put  his  signature  in  Ext-1  as  witness  no,  2  and
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during  execution  of the  hand  note,  he  and  Dipali  Das was  present

and  the  witness  no,I  in  Ext-1  was  Nirupama  Nath  and  according

to  PW3,   in  the  alleged  hand   note,  an  amount  of  Rs,   1,90,000/-

was   written   and   according   to   him   while   the   said   amount  was

given  in  cash,  the  whole  amount was of denomination  note of Rs.

500/--

&A8.`:``t

L-£.ex  i==..                           I

/

14.But   on   perusal   of  the   said   hand   note   i.e.   Ext-1,   it  shows  that

[iiE++i+-.*if e  3y,.ii..            i+`If3.    I:,
`&'

a,i---:---,i:---

though  Rs.   1,80,000/-was  written   numerically  but  while  writing

in  words  it  was  written  as  Rs.  I,00,000/-(Rupees  One  Lakh)  only

and     Rs.     80,000/-    was    missing.     For    this,    though    there     is

discrepancy  in  writing  the  amount  in  words  but the  figure  writing

in  numerical  was  found  to  be  Rs.   1,80,000/-  (Rupees  One  Lakh)

only  and  so for this  it  is established  that the  appellant/ defendant

has  received  an  amount  of  Rs.  1,80,000/-from  the  respondent/

plaintiff  in   presence   of   the   witnesses   and   she   had   put   her

signature  in  Ext-1  without disputing  the  contents  of said  Ext-1.

15.The  defendant  though   in   her  written  statement  has  taken  the

plea   that   she   has   never  taken   any   loan   of   Rs,   1,90,000/-   by
executing  hand  note,  but  there  is  no  denial  about  the  signature

she  has  put  in  Ext-1  i,e  the  alleged  hand  note.  Therefore,  though

the    appellant/  defendant  has  taken  the  plea  of  not  taking  any

loan   from   the   plaintiff/   respondent,    but   the   signature   which

appears  in  Ext-1  i.e.  the  hand  note  shows  that  she  has  received

an   amount   of   Rs.   1,80,000/-   from   the   plaintiff/   respondent   in

presence of witnesses,

16.On  the  other  hand,  the  appellant/  defendant  has  admitted  about

the  received  of the  legal  notice from  the  plaintiff but she  has  not

given  any  reply  to  the  said  pleader's  notice  as  because  her  title

was  not  correct  as  it  appears  in  the  envelope.   But  this  plea  of

appellant/  defendant  cannot  be  acceptecL` as   because  for  Ext-2

i.e.   copy   of   legal   notice   sent   to   the   appellant/   defendant,   it
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appears  that the  title  of the  appellant/  defendant  was  same  as  it

appears  in  the  plaint of the  original  suit,

17.From  the  above  discussions  and  decisions,  it  is  crystal  clear that

the   appellant/   defendant   had   taken   a   loan   amounting   to   Rs.

1,80,000/-from  the  plaintiff/  respondent  in  presence  of  witness

and  thereafter she  had  put  her signature  in  the  hand  note,  which

was    written    by    plaintiff   himself.    Though    there    was    some

discrepancies  while  writing  the  amount of  Rs.1,80,000/-in  words

but  same  can  be  overlooked  as  because  the  amount  which  was

written  numerically was found to  be correct.

18.Now  coming  to  receive  of the  amount  of  Rs,10,  000/-later  on  in

the   evening   of   11/2/2015,   there   is   no   evidence   on   record   to

establish  the  same.  Though  the  plaintiff  in  his  plaint  as  well  as  in

his  evidence  as  PW-I   has  categorically  stated,   but  there  is  no

supportive  evidence  except  the  oral  evidence.  So,  in  absence  of

any  stringent  evidence  in  support  of  the  above  fact,  the  receipt

of an  amount of Rs.10,000/-subsequently  by the defendant from

the   plaintiff  cannot   be   accepted,   Hence,   the   decision   of   the

learned  trial  court  on  issue  no.  3  is  set  aside  and  accordingly  the

said  issue  is  decided  in  negative  and  in  favour  of  the  appellant/

defendant.

19._Pecision== The  decision  of the  learned  trial  Court  in  issue  nos.  2

and  3  are set aside.

POINT  FOR  DETERMINATION  NO.2_:_

Whether the learned trial Court had rightly decided
the issue no.  1 wherein  it held that, the suit of the

plaintiff is maintainable?

*,ctrdj;`     20.  The  defendant  is  her  written  statement  has  taken  the  plea  that
`

the  suit  of  plaintiff  is  not  maintainable,  but  she  is  not  specific  as

to  why  the  suit  is  not  maintainable.  On  perusal  of  the  plaint,   it
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shows   that   the    parties   whose    presence    are    necessary   for

adjudication  of the dispute are  already  been  made  parties and  on

the   other   hand,    it   was   found   that   the   suit   was   filed   within

limitation,  ln  view  of this,  I  do  not  find  any  reason  as  to  why  the

suit  of the  plaintiff is  not  maintainable.

21.Decison:-The  decision  of the  learned  trial  Court  in  issue  no.1  is

affirmed  and  upheld.

POINT  FOR  DETERMINATION  NO.3:

Whether the learned trial Court had rightly decided
the  issue  no.  4 wherein  it held that, the  plaintiff is
entitled  to  recover  the  amount  of  Rs.   1,90,000/-
from the defendant/ appellant?

22,ln  view  of the  discussion  and  decision  reached  in  the  point  no.1,

it   is   held   that   the   learned   trial   Court   had   came   to   a   wrong

findings  while  deciding  the  issue   no.   2  &  3   by  holding  that  the

plaintiff  is  entitled  to  recover  an  amount  of  Rs.   1,90,000/-from

the  defendant,  but  as  per  discussion  and  decision  made  herein

above  in  point  no.  1,  it  is  decided  that  the  plaintiff  is  entitled  to

recover an  amount of Rs.  1,80,000/-only from the defendant and

not Rs.  1,90,000/-as decided  by the  learned trial  Court.

23.Decision:-The  decision  of the  learned  trial  Court  in  issue  no.4  is

set aside.

ORDER

24.In   view   of   the   above   discussion   and   decisions,   the   appeal   is

allowed  partly  on  contest  with  cost  and  the  impugned  judgment

and   decree  dated   11/6/2018   passed   by  learned   Munsiff,   North

Salmara,  Abhayapuri  is  hereby set aside.
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25,lt  is  hereby  declared  that  the  respondent/plaintiff  is  entitled  to

recover         an         amount         of         Rs.1,80,000/-         from         the

appellant/defendant.

26.Prepare  decree  accordingly.

27.Send  back the  LCR  along  with  a  copy  of judgment to  the  learned

trial  Court.

Given  under my  hand  and  seal  of this  Court  on  this  the  6th day  of

August,  2019  at  Bongaigaon.

Typed  and  corrected  by:  -

(RanjuYMedhi)
Civil Judge,  Bongaigaon

(Ranju  Medhi)
C`V''Ju¥:3&gL#?5Ja:Ptl?:Tdr~ga!ga°n

B€.ire::¢r`,:i,,"--~p"
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