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In  the court of the SDJM(s) :::::::::::::::::::::::::::::::::::::::::::::::::::Bongaigaon 
  
 

Present : Smti Bobita Kshetry 
             SDJM(S),Bongaigaon 

 
Case no- 88m/10 

U/S125 crpc 
 

Musstt Jesmina Begum 
                   ……1st party 

       Vs 
Md . Kalimuddin 

                 …….2nd party 
 
Evidence recorded on- 20.12.10, 2.2.11, 18.4.11, 26.4.11 
Argument heard on- 3.5.11 
Judgment delivered on- 13.5.11 
 
                                                 APPEARANCE 
 
   Advocate for 1st party-  Mr. Kausik Das, Ld. Advocate. 
   Advocate for 2nd party- Mr. Kamal Chakravorty, Ld. Advocate. 
 
                                                   JUDGMENT 
 
1.               This proceeding has arisen out of a petition filed by the first party 
u/s 125 crpc claiming maintenance allowance of Rs 3,000/-each per month 
for herself and for her minor daughter,from the second party. 
 
                    The case of the first party in brief is that about 5 years ago, she 
got married to the second party according to Muslim Shariat Law. After the 
marriage, she lived with the second party in his house as husband and wife 
and out of their marital wedlock, one female child- Yasmin Sultana was born 
to the first party, who is now aged about 1 year and 7 months. After the birth 
of the child, the second party started demanding dowry from the first party 
and tortured her both mentally and physically. So, she was compelled to file 
a maintenance case against him in the Court of SDJM(M), Abhaypuri. But, 
she withdrew the case on compromise on 5.6.10. Thereafter, both of them 
stayed together in a rented house at Bortolawa. But, the second party again 
continued with his demands and started to torture the first party both 
mentally and physically.k OVlerated the same. Finally, on 29.7.10, the 
second party drove her out of the matrimonial home alongwith the minor 
children. So, she was compelled to take shelter in her parental house. Since 
she left the matrimonial house, the second party neither enquired about her 
and the children nor provided them with any maintenance. It is alleged that 
the second party is a businessman and he has 10bighas of land. His monthly 
income is about Rs 20,000/- . But, the first party has no income of her own. 
Hence, the case. 

 
 

2.            The second party contested the case by filing the written-statement 
denying all the allegations made therein. It is stated that the first party 
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willfully left the matrimonial house and had taken shelter in her parental 
house. The second party denied that that he has immovable property and 
claimed that he works as a daily wage labour. He never neglected the first 
party and her children. So, she is not entitled to get any  maintenance. 
Hence, prayed for dismissal of the case. 

 
3.            Upon perusal of the pleadings, the following points are taken up for 
consideration: 

 
 1. Whether the first party has got just and reason ground for     
living  separately from the second party? 

 
 2. Whether the second party having sufficient means neglected or 
refused to maintain the first party and her two minor children? 
 
 3. Whether the second party has got the ability to give 
maintenance to the first party and her two minor children? 
 
 4. Whether the first party and her children are entitled to get 
maintenance as prayed for?   

 
4.            The first party in support of her case adduced the evidences of    
2PWS and the second party examined himself only. I have heard the 
arguments put forward by the learned counsels of both the sides and have 
gone through the evidences on record. 
 
5.  DISCUSSION,DECISION AND REASONS THEREOF: 
 
 POINT NO 1:  
  
              From the pleadings of the parties as well as the evidence adduced 
by them in support of their respective contention, it is clear that the second 
party never disputed the status of the first party to be his legally married 
wife. He also did not dispute the paternity of the child. The first party as 
PW-1 has categorically stated that after the birth of the daughter, the second 
party demanded Rs 50,000/- from her. As she could not fulfill his demand. 
the second party started to torture her physically. Then, she filed a 
maintenance casegaveAnd ultimately he drove her out of the house for 
which she had to take shelter in her parental home alongwith her children.  
Ever since she left the matrimonial home the second party neither enquired 
about her  and the child nor provided them with any maintenance. Her above 
testimony is found corroborated by the testimony of  PW-2, who happens to 
be the sister of PW-1. Although the second party took the plea that the first 
party left his house on her own will and she did not return back to his house 
does not inspire confidence in the absence of any corroborative evidence. 
During his cross-examination, DW-2 has clearly admitted that since 
29.7.2010, the first party is in her parental house and the two children are 
with her. He further revealed that he did not provide them with any 
maintenance since then.  Thus, from the evidence adduced by the parties 
there remains no doubt that due to physical and mental torture by the second 
party she had to leave her matrimonial home alongwith her minor children. 
In such a situation, her refusal to come back to the matrimonial home cannot 
be held to be unreasonable or without any cause. So, it is held that the first 
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party has got just and reasonable ground for living separately from the 
second party. Accordingly, this point is decided in favour of the first party. 
 
POINT NO 2: 
                     According to the first party (pw-1), since she left the house of 
the second party he neither enquired about her well- being nor provided her 
and minor children with any maintenance. Her evidence is fully supported 
by PW-2. Even the second party (Dw-1)  has admitted this allegation. Pw-1 
has claimed that the second party has two tempo and cultivable land. 
According to pw-2, the second party has got two tempo, one tractor and 
cultivable land. So, their evidences do not support each other. But, the 
second party totally denied owning the same and stated in his evidence that 
he works as adhiar in the land of another person. So, it comes out that the 
second party has his own income. Thus, the failure of the second party to 
provide maintenance to the first party and her minor children clearly 
establishes that he having sufficient means neglected and refused to maintain 
them. This point is decided in favour of the first party. 
 
POINT NO 3: 
                      PW-1 has stated in her evidence that the second party has two 
tempo and cultivable land. His monthly income is about Rs 20,000/- . PW-2 
also claimed that DW-1 has got cultivable land and he has two tempo. DW-1 
in his evidence stated that he works in the land belonging to another person 
as an adhiar but he has no land and vehicles of his own.  In his written-
statement, the second party stated that he works as a daily wage-labour but 
neither in his w.s nor in his evidence, he has disclosed his monthly income. 
Admittedly, the first party has no income of her own. The second party is an 
able bodied person with sound health. And he has got his own source of 
earnings. Hence, he has the ability to maintain the first party and her minor 
children. This point is also decided in  favour of the first party.    
 
POINT NO 4: 
                       In view of the discussions and decisions in point nos 1,2 and 
3,it is held  that the first party and her two minor children are entitled to get 
maintenance from the second party as prayed for. 
 
                                            ORDER 
 
                  In the result, maintenance allowance is granted to the first party 
and her minor children, till they attain maturity at the rate of  Rs 600/-  per 
month and Rs 400/-each per month respectively from the second party, 
(totalling Rs 1,400/- per month) with effect from the date of passing this 
order. 
 
               The petition is disposed of accordingly. 
 
               Given under the hand and seal of this court on the 31st day of 
March, 2011. 
 
 
 
                                                                                     SDJM(S), Bongaigaon. 


