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IN THE COURT OF THE ADDITIONAL CHIEF

JUDICIAL MAGISTRATE,BONGAIGAON.

CR.N 0: 556/06

Smti Sima Das

Vs

Sri Sunil Das & 5 Others .

.... Accused

Charged u/s: 498A/34 I.P.C.

Present: Mrs M.De

AddI.C.J.M.Bongaigaon.

Counsel for prosecution: Sri K.Chakravarty

...... Advocate

Counsel for defence : Sri Prakash Das

....... Advocate

Date of recording evidence: 11.10.07,

4.3.13,14.6.13,2.7.13,18.9.13

Date of argument : 8.11.13,22.11.13

Date of judgment : 4.4.14.
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JUDGMENT

1. The prosecution case as unfolded in the trial is as under:

2. The complainant lodged this instant complaint case with the

Ld.CJM,Bongaigaon and the case was made over to this

Court for disposal.The case of the complainant is that she

was married to the accused about six years back from the

date of filing of the case.However, after a year of marriage to

the accused they had a son.Soon after the birth of the child

that is her husband started to torture her both physically and

mentally and thereafter demanded an amount of Rs 50,000

from the complainant and on non fulfillment of the said

demand she was driven out of her matrimonial house.

3. The above facts have given rise to this instant case.

4. On a written complaint to the Court the ball of the criminal

justice system was set in motion and the complainant was

examinedon oath u/s 200 CrPC and the witnesses u/s 202

CrPC by my Ld predecessor and thereafter cognizance was

taken u/s 498A IPC and summons were issued initially to 3

accused persons and thereafter on implicating the other 2

accused persons my Ld predecessor issued summons to them

to the accused to face trial .Thereafter, the accused appeared

before the court to face trial.

5. On their appearance evidence before charge was started and

thereafter 2 accused persons that is accused Prasen Das and

Tillottama Das defaulted in appearing and thereafter the case

was split up against the said two accused persons and the.
original case proceeded against the other accused persons and

thereafter charge u/s 498A/34 LP.C. was framed against the



r,

3

accused and same on being read over and explained to the

accused was of total denial.Defence adduced as many as 3

DWs.Argument as put forward has been duly heard.

7. The moot point of determination is whether the accused

being the husband and the relatives of the husband of the .

complainant committed cruelty against the complainant and

made an unlawful demand of Rs 50,000 as alleged u/s 498A

LP.C?

8. DECISION AND REASONS FOR THE DECISIONS:

9. To prove its case, the complainant side examined as many as

4 prosecution witnesses of the case wherein PWI is the

complainant/victim,PW2 is her father Sri Mohanlal

Das,PW3 is Sri Santosh Kr.Sutradhar and PW4 Sri Shyamal

Shil.The defence also adduced 3 defence evidence to rebutt

the charges leveled against the accused persons

10. Let us go through the evidence as adduced by the

aforesaid PWs.

11. PWI the complainant/victim Smti Sima Das deposed

that she was married to the accused Sri Sunil Das about 6

years back from the date of adducing evidence. Thereafter a

boy child was born to her after a year of her marriage and

thereafter the accused Sunil Das demanded Rs 50,000 from

her and asked her to bring the amount from her father's

house.And thereafter the accused physically tortured her and

thereafter she brought Rs 20,000 from her father and gave it

to her husband Sunil Das.Thereafter for six months

everything was going on smoothly.But thereafter the accused
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again demanded money from the complainant and as before.

started to torture her.And did .not give her food

properly. Thereafter the other accused persons that is her

brother in laws Pradosh Das, Lalu Das,Nilu Das, Tillottama

Das pressurized her to bring money from her father and also

threatened her that they would marry off her husband to

another woman if she failed to bring money from her father's

house and also threatened her with dire consequences. She

also stated that about one month back from the date of filing

of the case the accused appeared at her father's house and

demanded money and as they could not arrange for the same

he went off.And she had been staying at her father's place

since then. Thereafter she filed this instant case.Ext 1 is the

complaint petition and Ext 1(1) to Ext 1(4) were her

signatures.

12. In her cross examination she had stated that she was ill

and thereafter fainted at the time of her wedding. She stated

that she went to her in laws house after the wedding. She

stated that after one week of her marriage she was under the

treatment of psychiatrist at GMCH Guwahati and thereafter

she undertook treatment at Koch Bihar.She stated that the

treatment continued for about four months after her marriage

and that she continued the treatment by staying at

Bongaigaon. She stated that initially she was not illtreated by

her husband and that they that is her husband and herself

used to stay at the official quarters of her husband.She stated

that at that time her father used to stay at Silchar and used to

often visit their residence. She had admitted that her elder

brother Sri Sajal had fixed the marriage and he was the

guardian and stated that it was he who had prevented her

from initiating this false case against the accused persons. She
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further stated that when she was inflicted with tuberculosis

then it was due to the treatment that her husband provided her

because of which she got well.At that time her child was two-

three years old and was looked after by her husband accused

Sri Sunil Das. Thereafter,she came to Bongaigaon leaving the

child with his father that is the accused Sri Sunil Das.She

stated that her husband demanded Rs 50,000 from her in June

2006 and that her father had given Rs 20,000 to the accused

but did not remember the date on which he had given the

same to the accused. Thereafter she went back to stay with her

husband and stayed there for another 2 years.She stated that

thereafter she came back to Bongaigaon and after one month

she filed this instant case.She stated that when she came back

then she did not bring her son with her and also did not take

any steps with the Family Court to bring her son back with

her.She further stated that she came to know that the child

was kidnapped.She stated that she had not divulged to the

neighbours regarding the torture meted out to her during her

stay with the accused husband at the official quarters at

Silchar.She further stated that she came back to Bongaigaon

with her father.She further admitted that no any incident had

occurred at Bongaigaon. Certain suggestions were put to her

mouth that as because she was a physically and mentally ill

person she had left her family out of her own choice and that

the accused never demanded the money from her.

13. From the evidence adduced by the PW1 we can see that

if we sift the grain from the shaft we find that she had

admitted certain things during her cross examination that she

was prevented from filing this false case by her own elder

brother Sri Sajal Das and because of the same she had not

made him a witness in this instant case.She further admitted
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that on any incident had occurred here in Bongaigaon.She

also admitted certain facts that since her marriage with the

accused she was mentally ill and had taken long treatments at

Guwahati after her marriage and that her father had taken her

to Guwahati for the treatments.She also stated that she was

also inflicted with tuberculosis disease and at that time she

left her 2-3 year old kid with the accused who took care of

him and she came to Bongaigaon for the treatment.She

further stated that the accused took care of her and also got

her treated at Si1char where they used to stay.

14. PW2 is the father Sri Mohanlal Das,who had deposed

that about 12 years back his daughter was married to the

accused Sri Sunil Das and they stayed happily for about one

year and thereafter a boy child was born to her.Thereafter his

daughter PW1 used to repeatedly ring him up to say that the

accused husband demanded Rs 50,000 from her andd used to

torture her and thereafter he went to the Si1char residence of

the accused and gave an amount ofRs 20,000 in the hands of

the accused.He again stated that the PW1 again rang him up

ans stated that the accused demanded another sum of money

and used to beat her upThereafter he went to the house of the

accused and begged him to keep his daughter and thereafter

he came back.After 15-20 days the PW1 came back to his

house alleging that the accused husband had driven her off

from his house.He stated that from then on she had been

staying with him.He also stated that after she came back then

after about two months the accused came to his Bongaigaon

residence and demanded Rs 50,000 from him and when he

showed his inability then the accused did not take back his

daughter and went off and then when the hope of
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compromise evaporated then after three months he had filed

this case.

15. In his cross examination he had stated that he,his wife

fixed the marriage and not his son Sri Sajal Das.he stated that

he had visited the PW1 's residence.He stated that the grand

child was born at Bongaigaon and that thereafter his daughter

PW1 was inflicted with tuberculosis and he got her treated

and sent her back.He stated that he did not know if the

accused had also given treatment to her PW1. Thereafter he

stated that he gave her treatment only after PW1 was driven

off her matrimonial house.He stated that he had treated his

daughter for one year and thereafter when she got well this

case was filed.

16. Many suggestions were put to his mouth that at the time

of marriage his daughter was ill,that she fainted,that he got

her treated for mental illness at Guwahati,that he got her

treated at Koch Bihar,that as PW1 was mentally disturbed she

did not know what she had stated to him,that the accused

husband had not come to Bongaigaon,that he had deliberately

given his mentally ill daughter in marriage with the

accused,that the accused or his family members had not

tortured his daughter or demanded money from her,that no

vermillion was put on her head by the accused at her

marriage and there was no 'saptapadi'conducted,that he had

given false evidence in this false case which he denied.

17. From the evidence adduced by the PW2 it appears that

the evidence is contradictory to the evidence adduced by the

PW1.It appears that certain things were admitted by her that

is the PW1 which were denied by the PW2.

18. There are certain inherent contradictions between the

evidence adduced by the PW1 and the PW2 wherein the PW1
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had stated that she had paid the money amounting to Rs

20,000 to the accused husband whereas the PW2 that is the

father stated that he had paid the money to the accused.P {WI

had stated that since her marriage she was ill and that she

had fainted at the time of her marriage and that she was

treated at Guwahati and at Koch Bihar after one week of her

marriage but the same was denied by the PW2.Again,that

PWI was provided treatment by the accused husband

whereas the PW2 feigned ignorance of the same,that the case

was filed after one month of her stay at her father's house in

Bongaigaon whereas the PW2 had stated that the same was

filed after three months of her that is PWI 's stay at

Bongaigaon.

19. Another vital piece of evidence adduced and admitted

by the PWI is that she was prevented from filing this false

case by her elder brother Sri Sajal Das and that no any

incident had occurred in Bongaigaon which was simply

denied by the PW2.

20. Before delving into the evidence adduced by the other

PWs on record it is necessary to read the section 498A LP.C.

21. The said section 498A t.r.c reads asfollows:

22. Whoever,being the husband or the relative of the

husband of a woman,subjects such woman to cruelty shall be

punished with imprisonment for a term which may extend to

three years and shall also be liable tofine.

23. Explanation.---For the purpose of the is

. " lty"section, crue means----

24. any willful conduct which is of such a nature as is likely

to drive the woman to commit suicide or to cause grave

injury or danger to life,limb or health(whether mental or

physical) of the woman;or
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25. harassment of the woman where such harassment is

with a view to coercing her or any person related to her to

meet any unlawful demand for any property or valuable

security or is on account of failure by her. or any person

related to her to meet such demand.

26. Now the question anses

whether the prosecution has been able to fasten the accused

to the commission of offence uls 498A LP.C beyond all .

reasonable doubt.

27. Before entering into the

evidence adduced by the other PWs it is necessary to

determine whether the PWI and the PW2 who had sought

equity had themselves come with clean hands.

28. It is plain that as per clause (b) of the explanation,every

harassment It is plain that as per clause (b) of the

explanation, every harassment does not amount to cruelty

within the meaning of section 498A IPC. The definition

stipulates that the harassment has to be with a definite object

of coercing the woman or any person related to her to meet

an unlawful demand.In other words for the purpose of the

section 498A IPC harassment simpliciter is not cruelty and it

is only when the harassment is committed for the purpose of

coercing a woman or any other person related to her to meet

an unlawful demand for property etc that it amounts to

cruelty punishable uls 498A IPC.

29. Ld.defence counsel argued that prosecution miserably

failed to prove the charge uls 498A IPC as there is no direct

evidence establishing the charge, of cruelty within the

meaning of section 498A IPC.The mere incidence of the

PWI filing a case against the accused person would not
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automatically give scope for presumption that the accused

has committed cruelty upon PWI.

30. Travelling through the evidences on record it appears

that there is inherent contradictions in the evidence adduced

by the PWs that is the PWI and The PW2 on whose

evidence the entire case rests upon.

31. Except for the oral evidence of PWlregarding the

demand of cash money there is no other evidence on

record.A bare perusal of the statements of the PWs makes it

abundantly clear that the allegations of cruelty on demand of

cash money are general allegations and there is nothing

specific as to the date,time etc.An omnibus statement has

been made regarding the demand and harassment having no

particulars at all.In absence of any particulars it is very

difficult to depend on such omnibus statement of the

witnesses regarding alleged demand and consequent torture

for non-fulfillment of demand.

32. In the case of Jitendra Shome -Vs - State of Tripura

2012(4) G L J 421 it has been observed that "The omnibus

statement of the witnesses can in no way be said to be

convincing evidence to hold that the deceased was subjected

to harassment with a view to coerce her to fulfill the

unlawful demand of Rs 20,000.A mere statement that the

deceased was subjected to cruelty on demand of money

doesnot constitute an offence U/S 498A IPC.If such a demand

was actually made,it is further necessary to prove that the

degree or intensity of such cruelty on the part of the accused

such,as is likely to cause grave injury or danger to her life or

limb or to her mental and physical health. "Hence under such

circumstances the prosecution case seems to be extremely
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doubtful and based on such fractured evidence accused

Our Hon'ble Gauhati High Court has also held in 2010

(4) GLR

34. Page No.445 that mere omnibus statement regarding

the demand of money does not if so facto to make out a

case U/S.498 (A) IPC .

35. In the instant case also the complainant as well as

other P.Ws have stated that the accused persons

demanded money from her. But the prosecution failed to

prove under what circumstances and when the accused

persons made such demand. Accordingly, the evidence of

P.Ws does not inspire confidence.

36. The charge of demand of dowry and giving mental and

physical torture to the PWI has not been proved in

accordance with law and hence no presumption of cruelty

and harassment can be drawn in this instant case.

37. Ld.defence has taken strong objection to the veracity

and value of evidence adduced by the PWs regarding the

demand of dowry made by the accused person

38. If the evidence of the PWI is taken out from the

purview of consideration then the evidence of the rest of the

PWs cannot be held to be of such nature which would

establish the cruelty on the part of the accused persons to

bring home the charges of section 498A IPC. Moreover the

evidence on record is totally devoid of any ingredients of

section 506 IPC. Having considered the facts and

circumstances of the case and on perusal of the evidence on.
record I am of the view that the prosecution has failed to

prove the charge of cruelty and harassment beyond all

reasonable doubt.Hence accused are acquitted and set at
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liberty forthwith.Bailbond stands extended for a period of six

months.

,,

Given under my hand and seal of this Court on this 4th day of,
/pril 2014.

Mr~~~,

Addl.C.J.M,

Bongaigaon. -
ADDL. C.J.M.

Bongalgaon
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