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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL
MAGISTRATE,BONGAIGAON

G.R.NO: 84/10

STATE

VS

Sri Sambaru Barman ..... accused

Charged u/s:279/338 LP.C

Present Mrs M.De

Addl CJM,Bongaigaon

Counsel for prosecution: Sri S.K.Nath

.... A.P.P

Counsel for defence

.... Advocate

Sri R.Das

Date of recording evidence:26.4.13,13.8.13,25.9.13,

Date of Argument : 21.2.14

Date of Judgment: 21.2.14

JUDGMENT

1. The prosecution case interalia IS that, complainant

Md.Mustafa Ali lodged an ejahar stating that on 10.12.09 at

about 4 p.m in the daytime while the offending vehicle being

a bus bearing no: AS-01-F/8630 stopped near the Kamala

Drug Medical and his father was unloading luggage from the

said vehicle then the then the accused driving the offending

vehicle drove off the vehicle in high speed and in a rash and

negligent manner as a result of which the victim suffered
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grevious injurieson his left leg. Hence,this case.Police

registered a case and started investigation. On completion. of

investigation,police laid charge sheet and sent the accused to

court to face trial. Threafter,accused appeared before the court

to face trial. On his appearance necessary copies were

furnished to the accused and particulars of offence uls

279/338 LP.C on being explained to the accused pleaded not

guilty and claimed to be tried.Prosecution examined as many

as 7 pws.Defence plea is of total denial. Sid uls 313 Cr.Pc -;

recorded.Argument of both sides heard.

i. POINTS FOR DETERMINATION:

2. Whether the accused drove his vehicle on a public way in a

rash and negligent manner and endanger the human life or

which would likely caused hurt or injury to any person uls

279 LP.C. as alleged?

3. Whether the accused by such rash or negligent act caused

grevious injury to any person as alleged uls 338 LP.C.?

4. DECISION AND REASONS FOR THE DECISION:

5. Prosecution examined as many as 7 pws.I have gone through

the entire evidence on record.

6. PW1 is the complainant Md.Mustafa Ali,PW2 is Sri Krishna

Yadav ,PW3 is Sri Raghunath Sah,PW 4 is Sri Chandan

Chouhan,PW5 is Sri Ashok Saha and PW6 is Sri Diganta

Deka and PW7 is Dr.Paresh Kr.Ray.

7. PW1 the informant eyewitness deposed that the accused was

known to him and that on the fateful day while he and his

father were unloading goods from the offending vehicle then

the driver of the vehicle without giving any signal drove off
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the vehicle as a result of which his father received injuries on .

his left leg.Thereafter he rushed his father to the hospital and

thereafter filed this instant case.Ext 1is the FIR and Ext 1(l )

is his signature.

8. In his cross examination he had stated that he along with his

father were 'unloading the goods from the vehicle but he had

not stated to the driver that they were unloading.He also

stated that he had no knowledge whether the handyman had

signaled to the driver or not.

9. PW2 Sri Krishna Yadav deposed that the driver was not

known to him and he also did not remember the vehicle

number and that on the relevant day he was also unloading

the goods from the said vehicle when the driver of the vehicle

without any signal drove off the vehicle causing injuries to

left leg of the victim Hasiruddin

10. In his cross examination he had stated that he did not

remember the vehicle number and that the driver had not

pressed the horn when he started the vehicle.

11. PW3 Sri Raghunath Sah also deposed In the same

pattern as the PW2 but stated that he knew the accused and

stated the vehicle number as AS-OI-F-8630.

12. In his cross examination he had stated that he had no

knowledge as to whether the conductor had given signal to

the driver to start the vehicle and also the fact as whether the

said offending vehicle had pressed the horn or not.It was

suggested to the PW that he had not stated to the police that

he had seen the incident which he denied.

13. PW4 Sri Chandan Chouhan stated that he had heard the

incident but had not witnessed the same.

14. PW5 is one Sri Ashok Saha who deposed in a similar

manner as PW3 that the victim and the accused were known
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to him and that when the victim was unloading goods from .

the offending vehicle then the accused suddenly drove the

vehicle causing injuries to the left leg of the victim.

15. In his cross examination he had stated that at the said

moment he had alighted from the offending vehicle when the

accident had occurred. Certain suggestions were put to him

that he had not stated to the police that he was on the

offending vehicle and that he had witnessed the incident and

not heard the same and that the victim got injuries on the left

leg which he denied.

16. 6 is another formal witness that is the MVI Sri Diganta

Deka who deposed that the offending vehicle was in damage

nil condition and in road worthy condition when he

inspected the vehicle.

17. PW7 is the MlO Dr Paresh Kr.Ray who had stated that

the victim had received injuries on his left leg and that there

was fracture of the calcaneus and the fifth metatarsal left.

18. From the evidence on record it appears that on the

fateful day when the PWI and the victim were unloading the

goods from the offending vehicle then the driver of the said

vehicle suddenly drove off the vehicle causing injuries which

were grevious in nature to the victim.

19. Interestingly it appears that the prosecution had not

examined the injured victim as well as the I/O of this instant

case as the evidence on record reveals that the evidence

adduced by the PW3 and the PW5 are full of contradictions

that they have not stated to the police that they have seen the

incident and as the I/O has not been examined so the defence
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have been deprived of the opportunity to confirm the same

with the I/O.

20. Ld counsel for the defence argued that merely because

the victim was injured by the bus no presumption can be

drawn that the driver of the vehicle was negligent and hence

prayed for the acquittal of the accused.

21. Evidence on record revealed that the victim and the

PW1 were behind the offending vehicle unloading the goods

from the same.

22. In this context the citation Mohammed Aynuddin

Miyam v State of A.P 2000 SCC(Cri) 1281 is attracted and

wherein it is cited as"When he moved the vehicle his focus

would have been normally towards what was ahead of the

vehicle.He is not expected to move the vehicle forward

"

23. Here no witness has said that that the driver moved the

vehicle before getting signal to move forward. The evidence

in this case is too scanty to fasten him with criminal

negligence. Some further evidence is indispensably needed to

presume that the victim got injuries due to the negligence of

the driver of the bus.Such further evidence is lacking in this

instant case.Moreover the I/O as well as the injured were not

examined by the prosecution whose evidence were

indispensable and hence adverse inference can be drawn

against the prosecution.

1. ORDER

24. Hence considering the above the accused is acquitted

and set at liberty forthwith.Bail bond stands extended for a

period of six months.



6

25. The seized vehicle with the documents be released to

the registered owner on proper identification.

Given under my hand and seal of this Court on this 2"1st day of

February 2014

Mrs.M.De,

Addl CJM,Bongaigaon
ADDL. C.J.M.
8ongaigaon
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