
1 
 

 

IN THE COURT OF ADDLCHIEF JUDICIAL MAGISTRATE AT  BANGAIGAON 

 

 

G.R CASE NO 145/2014 

STATE   

VS  

BIBHABATI GHOSH                              

                                                 ACCUSED U/S 341/294/323 IPC. 

PRESENT : SRI DEBASHISH SAIKIA,AJS 

SAMEER KUMAR NATH………….ADVOCATE FOR THE  STATE 

K.RAZA………………………….ADVOCATE FOR THE ACCUSED. 

DATE OF HEARING………...........18.2.15,31.3.15,20.5.15. 

DATE OF ARGUMENT…….........28.5.15 

DATE OF JUDGMENT………......30.5.15. 

                                               

                                    JUDGMENT 

I) Informant Papiya Ghosh lodged an ezaher on 27.2.14stating inter-alia that on 

the 22.1.14 she along with her father, mother and brother went to meet her uncle 
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Sujoy Ghosh who is residing adjacent to her fathers plot of land at Salbari in 

connection with a discussion relating to their fathers land. According to the 

informant when they reached their land her aunt Bibhabati Ghosh without any 

rhyme and reason blocked their way and slapped her as a result of which she fell 

down and sustained injury. It is also alleged that Bibhabati Ghosh even threatened 

them if they dare to visit the said plot of land again and has also used slang 

language against them.      

 2) I/C of North Bongaigaon P.P on receipt of the ezaher forwarded the same to 

Bongaigaon P.S and O.C Bongaigaon P.S on receipt of the above ezaher registered 

a case vide Bongaigaon P.S case no 94/14 u/s 447/341/294/325IPC and started 

investigation of the case. On completion of investigation, charge sheet was filed 

against accused Bibhabati Ghosh u/s 341/294/352IPC. 

3) Cognisance of the case was taken and process was issued against the accused. 

On appearance of the accused copy of the case was furnished. Particulars of 

offence u/s 341/294/323 IPC was explained to the accused vide order dt 11.11.14 

to which the accused pleaded not guilty and claimed to be tried. Prosecution in 

order to prove its case examined as many as five witnesses including the I/O.    

4) The plea of the accused is that of total denial. In the statement recorded u/s 

313 CrPC the accused took the plea of alibi and has stated that a false case was 

foisted against her because of the land dispute between them. Accused however 

has not examined any witness to prove its plea. I have heard arguments 

forwarded by the learned counsel of both sides. 

5) The only points for determination is : Whether the accused  on 22.1.14 

caused wrongful restraint to the informant and her family members and thereafter 
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rebuking the informant in obscene language voluntarily caused hurt to her by 

slapping her thereby committing an offence punishable u/s 341,294 and 323 IPC? 

  DISCUSSION,DECISIONS AND REASONS THEREFOR: 

6) Learned defence counsel in course of his argument submitted that the 

prosecution case suffers from various infirmities for which the accused deserves 

acquittal. On the other hand the ld counsel for the state submitted that the 

prosecution case stands proved to the hilt and the accused deserves punishment. 

7) In the backdrop of above submissions so made it now has to be seen as what 

evidence has been led by the prosecution side to establish the case against the 

accused.  The PW1 Papiya Ghosh is the informant of the case. In her evidence 

Pw1 deposed that the occurrence took place on 22.1.14 in the evening time. Pw1 

further deposed that she along with her father (PW2) brother(PW3) and mother 

went to their land situated just adjacent to the land of their uncle Sujoy Ghose. 

Deposing further Pw1 stated that on reaching the plot of land they found that the 

ingress to their plot of land was blocked by putting fencing on all sides. PW1 

deposed that when she and her family members were about to enter into their 

land, accused came and asked them as to why they were trying to enter in that 

plot of land. Accused thereafter slapped her as a result of which she fell down. 

According to Pw1 without persuing the matter further, they returned and 

immediately went to thana and lodged a written complaint, but the complaint was 

not registered and she was sent for treatment by the police. Pw1 deposed that 

she waited for about one month in the hope that her aunt(accused) would 

apologize to her but as it was not so, the ezaher Ext1 was lodged.        
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8) The evidence of PW2 Bijoy Ghose and  Sujoy Ghosh PW3 who are the brother 

and father of Pw1 respectively is in tune with the informant Pw1 in all material 

details.   

9)Similarly PW4 Sagarmoy Ghose who was another witness to the occurrence in 

his evidence deposed that on the day of occurrence at about 2.30/3 pm while he 

was proceeding from his house he noticed both the parties in the land of Bijoy 

Ghosh and at that time a hue and cry was taking place. According to Pw4 at that 

moment accused slapped the informant as a result of which Pw1 fell down. Pw4 

further deposed that later informants parents took her away and he also left the 

place.   

9) The Pw5 is the I/O S.I Dulal Ghosh who investigated the case and has 

submitted charge sheet against the accused.   

10) The above witnesses were thoroughly cross examined, but their evidence 

could not be shattered in-spite of lengthy cross examination. In fact nothing 

material could be elicited from the witnesses to show that, what they have 

deposed in the trial could not be relied upon. The only material fact that could be 

elicited from the witnesses is regarding the pendency of a civil dispute between 

both the parties with regard to the plot of land which the informant party claims to 

be theirs. Further no material contradiction also could be noticed in the evidence 

of the prosecution witnesses. 

11) Similarly the evidence of the lone independent witness PW4 also could not be 

demolished to show that he was not present at the place of incident and that he 

has not seen the incident as is asserted by him in the trial. Presence of Pw4 at the 

place of incident is not unnatural as he has his house nearby. In his evidence Pw4 
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claimed that he on reaching the place of incident could find a commotion taking 

place at the incident site and his presence at that place therefore cannot be said 

to be unnatural particularly when the place of incident happens to be one’s 

locality. Similarly Pw4’s assertion that he has seen the accused slapping the 

informant as a result of which she fell down cannot be disbelieved just because he 

in his evidence claimed that he knows Pw1 and her family since a long time and 

has a reason to falsely depose against the accused particularly when there is no 

evidence to show that PW4 is inimical towards the accused.                   

11) Learned defence counsel vehemently submitted that Pw1 in her evidence has 

given two different reasons for the delay in lodging the ezaher one that is given in 

the ezaher which was also deposed by her in course of the trial and the one 

purportedly given to the I/O in curse of her examination u/s 161 CrPC. Ld  defence 

counsel  by drawing the attention of the court to the evidence of the Pw5 I/O has 

stated that the I/O in his evidence has stated that the informant has sought to 

explain the delay in the lodging of the ezaher citing the ground of treatment which 

she was undergoing but no materials was collected by the I/O to vouchsafe the 

above fact. The submission so made cannot be given any credence simply because 

in the first place the defence has not confronted the Pw1 with the reason given by 

her for the delay in her statement recorded by the I/O in course of investigation, 

while she was being cross examined at the time of trial by the defence. So unless 

the Pw1 was given an opportunity to reconcile the inconsistency if there was one, 

the reason which the Pw1 has given to the I/O in course of investigation which the 

I/O has stated in the trial from the case dairy cannot be accepted and the one she 

has deposed in the trial which was supported by her ezaher Ext1 has to be 

accepted. Again for not collecting any medical papers to prove that Pw1 was 

undergoing treatment at the relevant cannot be said to be fatal so as to doubt the 
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prosecution story when nothing could be elicited by the defence from Pw1 that 

she was undergoing  any further treatment in this regard. Ld defence counsel also 

argued that in the instant case no other independent witnesses were examined in-

spite of the fact that PW4 has in his evidence claimed that a few people 

assembled at the place at the time of incident. I have perused the cross 

examination of the PW5(I/O) in this regard, but on careful perusal of the cross 

examination it appears that no question was put to the I/O in this regard as to 

why he has not examined any other independent witnesses. Had the I/O been 

questioned the I/O would have definitely given the reason. In absence of any such 

question to the I/O the mere reply of the I/O that he has not examined any other 

witnesses apart from the cited witness’s in the charge sheet would not make the 

prosecution case suspicious. The submission of the learned defence counsel 

therefore fails.  

12) In the instant case the accused in her statement u/s 313 CrPC has stated that 

she has not assaulted the informant and that false allegation has been brought 

against her. She further stated that at the relevant time she was not present at 

the place of occurrence, but in support of the above plea no evidence was led nor 

any evidence could be elicited from the prosecution witnesses to probabilse the 

above plea. The plea of the accused therefore fails.      

13) In the backdrop of the discussions made above it appears that prosecution 

has established beyond doubt the fact that when the informant along with her 

family members on the day of occurrence went to their plot of land adjacent to 

the accused they found their land has been fenced so as to prevent the informant 

party from proceeding to that plot and when the informant party entered into that 

plot Pw1 was slapped by the accused. In the instant case though accused was 
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charged u/s 294 IPC, the said charge fails, as there is no evidence on record as to 

what obscene words were uttered by the accused against the informant and her 

family members.  

14) From the evidence available on record it appears that the there is dispute with 

regard to the plot of land which both party claims to be their own and for which a 

civil dispute is pending. In the instant case prosecution has also brought a charge 

u/s 341 IPC against the accused.  To bring home a charge u/s 341 IPC 

prosecution has to prove that (a) that the wronged person has a right to proceed 

on a particular way over land and water, (b) that the accused prevented and 

obstructed that person from proceeding along that particular way (c) that the 

accused caused such obstruction voluntarily, (d) lastly the obstructor must not 

have a reason to believe in good faith that he had a lawful right to obstruct. In the 

instant case the pendency of the civil dispute with regard to the disputed land may 

be a reason on the part of the accused to believe that she has a right to obstruct 

the accused from entering into the disputed land. Hence in view of the same the 

charge u/s 341 IPC fails.     

15)  On the other hand the act of slapping the informant by the accused without 

any provocation clearly attracts the offence punishable u/s 323IPC. Accused as 

such is held guilty under sec 323 IPC.      

16) I have given my due consideration in extending the beneficial provisions of the 

Offenders Act to the accused in the facts and circumstances of the case where the 

accused has slapped the informant. Considering the fact that the accused is a lady 

and that she is also related to the informant sentencing the accused with fine or 

imprisonment would only aggravate the bitterness between the parties. Further no 

previous conviction has also been proved against the accused by the prosecution. 
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Hence in the above circumstances I am of the measured view this is a fit case to 

extend the privilege of the Probation of Offenders Act to the accused.  

               

 

 

                                                 ORDER 

Accused Bibhabati Ghosh is convicted u/s 323 IPC and is released on probation  

u/s 3 of Probation of Offenders Act. Bail-Bond of accused shall remain in force for 

a period of six months from today. 

Given under my hand and seal of this court on the 30th day of May 2015 at 

Bongaigaon.   
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                                              ANNEXURE 

Prosecution witness :            Papiya Ghosh………………………………….as PW1. 

 Bijoy Ghosh………………………………… as PW2. 

 Sujoy Ghosh………………………………………..as PW3. 

 Sagarmoy Ghosh………………………… ………as PW4. 

 ASI Dulal Ch Ghosh…………………………………as PW5. 

  

  

Prosecution exhibits:              Ezaher…………………………………………………as Ext1. 

                                          Sketch Map……………………………………………as Ext2 

                                           Injury Report…………………………………………as Ext3. 

 Charge sheet …………………………………………as Ext4. 

  

Defence witness      :             Nil. 

Defence exhibits      :             Nil.  

Court witness          :             Nil. 

Court exhibits          :             Nil. 

 


