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COURT  OF ADDL CHIEF JUDICIAL MAGISTRATE  AT BONGAIGAON

                                       G.R case no 417/13

                                                  State 

                                                     vs

1) Deben Rai,2)Manik Rai,3)Teben Rai,4)Subhash Pathak
(5)Bharat Rai,(6) Sarat Rai(7)Kartik Rai                     

                                   Accused u/s 143/342/326/323 IPC.

Present : Sri D.Saikia,AJS

S.K Nath…………………..Advocate for the state.

H.Das, M.Kalita, ……………Advocate for the accused.

Date of hearing……….21.10.13,20.5.13,28.10.14,14.11.14, 3.8.15.

Date of argument……..... ..20.4.15,11.8.15.

Date of Judgment………....25.8.15.

                                           JUDGMENT

1) The prosecution case was set in motion by the lodging of an ezaher by 
one Soneka Das  on 29.5.13 stating inter-alia that on the previous day at 
about  6.  pm when her  son Bakul  Das  was  having paan in a shop at 
Mazgaon village, accused Deben Rai and Manik Rai on seeing her son 
took him away on the pretext of  having a discussion to the Mahadev 
temple  premises  situated  at  the  said  village,  and  accusing  him  of 
practicing witch craft, assaulted him severely, took away cash amounting 
to rupees eight hundred along with his mobile phone. Informant further 
alleged that getting the information when she went to rescue her son she 
too was assaulted. 

2) O.C Bangaigaon on receipt of the above ezaher registered a case vide 
Bongagigaon  P.S  case  no  258/13u/s  143/342/326/379/354/323IPC  and 
started investigation of the case. On completion of investigation charge 
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sheet  was  filed  against  the  above  named  accused  persons  u/s 
143/342/326/323IPC.

 3) Cognisance of the case was taken and process was issued against the 
accused. On appearance of the accused copy of the case was furnished. 
Vide order dt 26.8.13 one of my predecessor  framed charges against the 
accused persons u/s 143/342/326/323IPC , which on being read over and 
explained   the  accused  pleaded  not  guilty  and  claimed  to  be  tried. 
Prosecution in order to prove its case examined eight witnesses including 
the  I/O.  The  plea  of  the  accused  persons  was  of  complete  denial. 
Statement  of  the  accused  u/s  313  CrPC  was  recorded  in  which  the 
accused persons reiterated their defence plea. Accused persons however 
did  not  examine  any  witness  in  support  of  its  plea.  The  I/O  was  re-
examined by the prosecution side and the G.D entry on the basis of which 
the victim was recovered was proved. I/O was also further-cross examined 
on this aspect. I have heard arguments forwarded by the learned counsel 
of both sides.

The only points for determination are :

4)  i)Whether the accused  persons on 28.5.13 at about 6 pm formed an 
unlawful assembly with the common object of assaulting the informants 
son Bakul Das alleging him of practicing witchcraft?

      ii)Secondly  whether  the  accused  persons  in  pursuance of  their 
common  object  wrongfully  confined  Bakul  Das  in  the  mandir/temple 
premises by tying him up in a pillar on the same day, time and place?

     iii) Thirdly whether the accused persons in pursuance of their common 
object  voluntarily  caused  grievous  hurt  to  Bakul  Das  by  a  wooden 
“battam” which if used as an weapon is likely to cause death on the said 
day time and place?

    iv) Fourthly whether the accused persons in prosecution of the common 
object voluntarily caused hurt to the informant on the said day time and 
place when she went to rescue her son?   

SUBMISSIONS OF THE LEARNED COUNSELS 
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5)  Learned  counsel  of  the  accused  submitted  that  the  informant  has 
lodged a  false  case only  to  harass  the accused persons.  It  has  been 
further submitted on behalf of the accused persons that the evidence of 
the  interested  prosecution  witnesses  are  not  believable  as  the  same 
contains  various  contradictions.  Learned defence counsel  also submits 
that that there was a delay in lodging of the ezaher and the same was 
belatedly filed after serious deliberations so as to rope in the accused in 
the false case. According to the defence the prosecution case is doubtful 
and that the accused persons therefore deserve acquittal. 

6)  On the other  hand learned counsel  for  the  state  submits  that  the 
prosecution case has been proved to the guilt and the accused deserves 
to be adequately punished. 

7) Before embarking on to decide the points for determination in the light 
of  the submissions advanced on behalf  of  both the sides, it  would be 
worthwhile to have a glance at the evidence adduced by the prosecution 
side. 

EVIDENCE OF THE PROSECUTION SIDE:  

8) PW1 is the informant Soneka Das. In her evidence PW1 deposed that 
on  the  day  of  occurrence  her  son  went  to  extend  invitation  to  their 
acquaintances for her father’s Shradha ceremony. At about 6/7 pm she 
was informed by one Putul  Das that when her son was having tea at 
Mazgaon the accused persons came and assaulted her son and has kept 
him confined in the “mandir” premises by tying up in a post. PW1 further 
deposed that reaching the place where her son was kept tied up she saw 
her son being stripped off and was in a naked condition, and his hair also 
being chopped off. PW1 also deposed that her son was assaulted with a 
wooden “batam”. It is also in the evidence of Pw1 that when she pleaded 
with the accused not to assault her son, the accused persons assaulted 
her by dragging her by her hair and also by giving fist blows to her. 

9)  PW3 Khagen Das who is the husband of Pw1 deposed in tune with the 
Pw1 in all material details. 
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10) PW2 is the victim Bakul Das. In his evidence PW2 deposed that the 
day of occurrence was 28.5.13, and time of incident was about 6.30/7pm. 
Deposing before the court Pw2 testified that on the day of occurrence he 
after  extending  invitations  to  his  acquaintances  for  his  grandfather’s 
shradha ceremony was having tea at the tea stall of Hiren along with his 
friend Putul Das. PW2 deposed that at that time Deben Rai who was in a 
drunken state came to him and alleging practice of witchcraft  started 
cross-questioning him. Deben Rai then dragged him out of the tea stall 
and the remaining accused viz Manik Subhash,Sarat,Teben Kartick etc, 
took him to Mahadev “mandir” premises and while being taken he was 
assaulted by the accused. After taking him to the “mandir” premises, he 
was  tied  to  a  post,  and  thereafter  the  accused  persons  removed his 
wearing clothes, snatched away his mobile,and his wallet containing eight 
hundred rupees. According to the Pw2 the accused persons thereafter 
started to assault him with “batam” rod etc etc in all parts of his body. 
PW2 deposed that accused Sarat chopped off his hair with a “kachi” and 
one of the accused shaved his pubic hair with a blade. Pw2 also deposed 
that he also heard the accused persons planning to assault him with dao 
and khukuri. In the meantime when his parents arrived, accused persons 
dragged his mother by her hair. Pw2 testified that he was beaten up with 
“Surat leaves” and thereafter water was poured over his body. According 
to Pw2 police later came and recovered him and took him away to the 
police station and provided treatment. PW2 also identified the statement 
given by him before the magistrate as Ext1. 

11) PW4 is Putul Ch Das Das. In his evidence PW4 deposed that on the 
day of occurrence at the relevant time he and Bakul Das were having tea 
in the tea stall of Thiren situated at Mazgaon. At that time Deben Rai 
came and started to question them and when they wanted to leave the 
tea stall after making the payment, Deben asked him to leave the tea 
stall,  but  did  not  allow Bakul  to leave the tea stall  saying they have 
something to discuss with Bakul. According to Pw4 Deben Rai’s son Manik 
was also present at that time. PW2 deposed that while he was on his way 
home he met Bakul’s father and he then told the whole incident and left 
the place to inform the matter to Bakul’s mother. PW4 deposed that he 
later learnt that the Deben and his associates had assaulted Bakul Das.
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12)  PW6 is  Thirendra  Rai,  and  he  is  the  tea  stall  owner.  Pw6  in  his 
evidence deposed that on 28.5.13 at about 6.30 pm he was present at his 
tea stall. At that time both Deben Rai and Bakul Das came for having tea 
at  his  stall.  PW6 deposed that  a  little  later  an altercation took  place 
between Deben and Bakul  and thereafter  both  left  his  tea  stall.  PW6 
deposed that a little later he heard a hue and cry at a distance of hundred 
metres away from his stall. PW6 also deposed that later the president of 
his village asked him to come over to the mandir premises and he after 
closing his tea stall left for the mandir premises where he saw Bakul and 
his mother. According to PW6 Bakul was sitting in the verandah, and that 
a little later police came and took away Bakul. PW6 was declared hostile 
for not supporting the entire prosecution case. 

13) PW5 Sanjay Kumar Das and he deposed that on the day of occurrence 
in the evening time when he was on his way home he saw an assembly of 
people at Mahadev Mandir premises. PW5 also deposed that he saw Bakul 
sitting in the verandah and that some 40/50 people were outside the 
temple  premises.PW5  testified  that  he  could  learn  from  the  people 
assemble there that people present at the premises had questioned Bakul 
for some of his previous misdeeds. According to Pw5 police later came 
and took away Bakul. The evidence of Pw7 Ratibar Rai is also similar to 
that of PW5.

14) PW8 is the I/O ASI Phoren Das.Pw8 in his evidence deposed that on 
28.5.13 that an unidentified person called the police station and informed 
them that a person was tied up in the Mahadev Mandir premises by the 
villagers  suspecting  him  of  practicing  witchcraft.  PW8  deposed  that 
receiving the said information he along with other police officials rushed 
to the spot and found a boy was kept tied up. According to PW8 around 
40/50 people were present there and seeing the police party the people 
present  there  started  to  run  away  but  they  chased  them  and  could 
apprehend Deben Rai and Manik Ch Rai. The victim boy was found in a 
tied up condition and his hair was chopped by the people. The case was 
investigated upon, and later on the remaining accused was apprehended. 
The  charge  sheet  was  accordingly  submitted.  This  in  nutshell  is  the 
evidence on record.
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15) A perusal of the evidence of the victim and the other prosecution 
witnesses along with the cross examination discloses that the evidence of 
the witnesses could not be shaken and that the material aspects of the 
evidence  of  the  witnesses  including  the  victim  PW2  has  remained 
unimpeached. The evidence of the victim PW2 is also corroborated by the 
statement of the victim recorded u/s 164CrPC and which was exhibited 
and proved as Ext1 in  the case.   The evidence of  PW4 supports  the 
evidence of the victim PW2 that on the day of occurrence at about 6.30 
pm while he and the victim Pw2 was having tea, accused Deben Rai and 
Manik Rai came to the tea stall, and started to question them. Similarly 
the evidence of the hostile witness PW6 who is the owner of the tea stall 
also supports the prosecution case so far as coming of the victim PW2 
and accused Deben Rai  to his tea stall  and thereafter engaging in an 
altercation with victim PW2 is concerned.  Again the evidence of the I/O 
also corroborates the evidence of the victim PW2, and his parents viz Pw1 
and PW3 that the victim PW2 was recovered from the temple premises 
where PW2 was kept in a tied up condition, and that the victim’s PW2’s 
hair was found to be chopped off haphazardly. Prosecution side in the 
instant case has proved the injury report of the victim through the I/O as 
Ext3. The Ext3 which was issued by the government doctor finds mention 
about the multiple injuries found in the body of the victim in different 
parts  of  the body along with abnormal  hair  cut  when the victim was 
examined on 29.5.13 at about 1.30 am in connection with the case. The 
fact that the accused persons also pulled the informant by her hair and 
assaulted her by giving fist blows when she pleaded with the accused 
person  for  the  release  of  her  son  also  stands  established  from  the 
evidence on record. The extract copy of G.D entry (Ext5) also proves that 
the police was informed about the incident and that police immediately 
left to the place of occurrence and recovered the victim boy(PW2). No 
contradiction is also noticed in the evidence of the prosecution witnesses. 
In  the  instant  case  though  no  independent  witnesses  have  been 
examined to support the assault upon the victim PW2, the sole evidence 
of victim PW2 who has testified about the assault upon him is so clear and 
cogent, that complete reliance can be placed upon his evidence to accept 
his  entire  testimony.  The  above  facts  which  has  been  proved  by  the 
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prosecution clearly establishes that victim PW2 was indeed assaulted and 
was kept tied up in a post.          

16) So far as identity of the accused persons are concerned it appears 
that except accused Deben Rai and his son Manik Rai, the names of the 
remaining accused was  not  stated in  the  ezaher.  Even in  his  stamen 
recorded u/s 164 CrPC (Ext1) the victim only took the name of accused 
and did not name the other accused persons. Again admittedly no TIP was 
conducted in course of the trial.  However the victim PW2 in course of the 
trial has identified the accused by stating their names as Manik, Subhash, 
Sharat, Teben, Kartick etc. In his cross Pw2 clarified that he initially did 
not  know the names of  the accused.  The above answer given by the 
victim Pw2 only leads to the inference that though the victim Pw2 did not 
know the victims by their names, PW2 did not mean to say that   he 
cannot identify the accused persons if they are produced before him for 
identification. In such circumstances even though no TIP was conducted in 
the instant case, the identification of the accused persons by the victim in 
course of the trial for the first time cannot diminish the credibility of the 
victim. Record reveals that that the victim was severely assaulted as such 
the  victim  had  enough  opportunity  to  remember  the  persons  who 
assaulted him, so in such circumstance the Pw2 cannot be disbelieved so 
far  as  his  identifying  the  accused  persons  in  course  of  the  trial  is 
concerned; more so when admittedly is not a case of unknown persons 
assaulting the victim PW2. 

17)  So from the discussions made above it is proved that victim Pw2 was 
indeed assaulted by the accused persons and later on he was tied up in a 
post in the temple premises by keeping him confined and thereafter was 
again assaulted severely. The initial part played by accused Deben Rai in 
questioning the victim for his alleged practicing of witchcraft at the tea 
stall  belonging  to  Thiren  Rai,  the  other  accused  persons  along  with 
accused Deben Rai,  than taking the victim to the temple premises from 
the tea stall by  assaulting him , their subsequent act of tying up the 
victim in a post and again assaulting him, only goes on to show that 
common object of all the accused persons was to   give a sound thrashing 
to the victim for his alleged act of practicing witchcraft, and in pursuance 
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of said common object shared by all  the accused the victim Pw2 was 
beaten up, and then tied up and  was again beaten up severely.  The 
subsequent act of assaulting the informant for pleading for her son was 
an act committed by the accused persons in pursuance of their common 
object.  The above proved fact clearly proves an offence u/s 323 read with 
section 149 of the IPC against all the accused persons as the hurt which 
the victim sustained was one of simple hurt. Similarly the facts proved 
also establishes beyond doubt that the victim was confined in the temple 
premises by tying up in a post, as such charge u/s 342 IPC read with 149 
IPC stands established. In the instant case though charge was framed u/s 
326 IPC prosecution failed to prove that the victim sustained grievous 
hurt, as such charge u/s 326 fails. The charge proved therefore is held to 
be one u/s 323 IPC.  Again though charge u/s 143 IPC was framed the fact 
established  proves  beyond  doubt  that  the  act  of  causing  hurt  and 
confining  the  victim  was  done  in  prosecution  of  the  common object, 
hence all the accused are vicariously liable for the acts of each other u/s 
149 of the IPC. All the accused persons are therefore held guilty u/s 323 
and 342 IPC read with 149 IPC.                      

18)     Accused  persons  are  heard  on  the  question  of  sentence.  The 
accused persons submitted that they are poor persons having families to 
look  after  and  that  sentencing  them  to  imprisonment  would  cause 
immense hardship to their families who are dependent upon them. The 
pleas  so  submitted  are  considered  in  the  attending  facts  and 
circumstances  of  the  case.  No  previous  conviction  has  been  proved 
against the accused persons by the prosecution side. Hence considering 
the  totality  of  the  above  facts,  I  am of  the  measured  view  that  the 
accused persons deserve a little leniency. 

                                          ORDER

Accused Deben Rai,Manik Rai,Teben Rai,Subhash Pathak,Bharat Rai, Sarat 
Rai, Kartik Rai are convicted u/s 323 IPC and 342 IPC read with 149 IPC. 
      Accused persons are  sentenced u/s 323 IPC read with 149 IPC to S.I 
for three months and also to pay a fine of rupees five hundred each i/d to 
S.I  for  another fifteen days. Further they are sentenced to S.I  for  one 
month u/s 342IPC read with 149 IPC.   
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Sentences shall  run concurrently. Furnish free copy of judgment to the 
convicts. Period of detention already undergone shall be set off as against 
the term of imprisonment.

Bail-Bond of accused shall remain in force for a period of six months from 
today. 

Given under my hand and seal of this court on the 25th day of August 
2015 at Bangaigaon.

                                                 

                                                 APPENDIX

Prosecution witness: Soneka Das……………………as PW1.

Bokul Das……………………….as PW2.

Khagen Das……………………..as Pw3.

Putul Ch Das……………………..as Pw4.

Sanjay Kumar Das……………..as PW5.

Thiren Rai…………………………as PW6.

Ratibar Rai…………………………as Pw7.

ASI Phoren Das…………………..as PW8.

Prosecution exhibits:  Statement of victim u/s 164 
CrPC……………………….as Ext1.

Sketch 
Map……………………………………………………….as Ext2.
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Injury 
Report…………………………………………………….as Ext3.

Charge Sheet 
…………………………………………………….as Ext4.

Extract copy of G.D 
Entry…………………………………….as Ext5.

Ezaher……………………………………………………………….as Ext6.

Defence witness:  Nil.

Defence exhibits: Nil.

Court witness   : Nil.

Court Exhibits   : Nil.
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