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IN THE COURT OF ADDLCHIEF JUDICIAL MAGISTRATE AT  BANGAIGAON 

 

G.R CASE NO 447/2014 

STATE   

VS  

AMIT KORE@ RAJU KORE@SWATAN KORE 

                                       ACCUSED U/S 379 IPC. 

PRESENT : SRI DEBASHISH SAIKIA,AJS 

SAMEER KUMAR NATH………………ADVOCATE FOR THE  STATE 

PANKAJ BAIDYA……………………….ADVOCATE FOR THE ACCUSED. 

DATE OF HEARING…………………..22.9.14,11.11.14.21.1.15,1.4.15,24.4.15,8.5.15. 

DATE OF ARGUMENT……..........16.5.15. 

DATE OF JUDGMENT………........26.5.15. 

                                              JUDGMENT 

I) Informant Kamal Kumar Jain lodged an ezaher before O.C Bongaigaon P.S  on 

31.5.14 stating inter-alia that on the said day at about 1.30 pm somebody took 

away his red coloured motor cycle bearing number AS19 E 1296  while the same 

was kept parked in front of his house 
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2) Police on receipt of the above ezaher registered a case vide Bongaigaon P.S 

case no299/14 u/s 379 PC and started investigation of the case. In course of 

investigation the accused was arrested and the  stolen motor cycle was recovered. 

The recovered motorcycle was thereafter given in zimma to its owner. In course of 

investigation confession was also recorded by the I/O. Finding sufficient materials 

against the accused a charge sheet u/s 379 IPC was submitted.  

3) Cognisance of the case was taken and as the accused had no means to engage 

a counsel of his own, learned counsel P.K Baidya was appointed as state defence 

counsel to represent the accused. Copy of the case was furnished and after 

perusing the C.R a formal charge u/s 379 IPC was framed read over and explained 

to which the accused pleaded not guilty and claimed to be tried. Prosecution in 

order to prove its case examined as many as eight witnesses including the I/O. 

The learned J.M.F.C who recorded the confessional statement was examined as a 

court witness as she was not cited as an witness in the charge sheet.    

4) The plea of the accused is that of total denial. In the statement recorded u/s 

313 CrPC the accused reiterated his innocence. The confessional statement was 

also denied by the accused.  Accused however did not examine any witness to 

prove its plea. I have heard arguments forwarded by the learned counsel of both 

sides. 

5) The only point for determination is : Whether the accused  on 31.5.14  at 

about 1.30 pm  committed theft of the motor cycle bearing number AS 19E 1296 

belonging to the informant from outside the informant’s house situated at M.M 

Choudhury road under Bongaigaon P.S? 

  DISCUSSION,DECISIONS AND REASONS THEREFOR: 
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 6) In the instant case  a close perusal of the evidence as adduced by the 

prosecution side discloses that all the prosecution witnesses has come out 

unscathed in course of cross examination and that nothing material also could be 

elicited from them to show that what they have deposed before the court cannot 

be relied upon. Further there is also nothing on the record to show that the 

witnesses were inimical towards the accused and as such has reason to falsely 

depose against him.      

7) The evidence of PW1 who is the informant as well as the PW3 who is the 

brother of PW1 is very important in the case. A combined reading of their 

evidence discloses that  both of them  in their evidence stated that on 31.5.14 at 

about 1.30 pm somebody took away their motor cycle bearing registration number 

AS 19 E 1296 which was kept parked outside their house. It is also in the evidence 

of both Pw1 and Pw3 that a day after the incident the accused was apprehended 

near Paglastan bazaar  and on being led by the accused the stolen motor cycle 

was recovered from a gararge situated at Barpeta road by the police. The same on 

being identified by Pw1 was seized in presence of witnesses. The said motor cycle  

was thereafter given in zimma to the informant by the I/O. The evidence of Pw2 

who is the mother of the informant is only relevant to the extent that she too 

narrated the incident of theft of the motor cycle belonging to her son.                  

8)  Coming to the evidence of  (PW4) it appears that PW4 in his evidence stated 

that on the day of occurrence at about 1/1.30 pm while he was standing near 

Paglastan bazaar he saw the accused standing at the dock riding the motor cycle. 

Recognizing the said motor cycle to be the one belonging to the informant on the 

basis of a sticker on the body of the motor cycle he immediately informed the 

informant, and then from the informant he came to know that the motor cycle has 
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been stolen. PW4 asserted that the accused standing at the dock was the one he 

saw riding the informant’s motor cycle on the day of incident. In cross he further 

stated that the I/O even called him to identify the accused when the accused was 

apprehended and he thereafter identified the accused.        

9)       Coming to the evidence of Pw5 who is the owner of a garage at Barpeta 

road it appears that PW5 in his evidence testified that one day a person came to 

his garrage with a motor cycle with a punctured tube and the said person left the 

motor cycle in his garage for repairing the tube saying that he didn’t have the 

money for the repair and that he would come the next day to take the motor cycle 

back. According to Pw5 the said person didn’t return on the next day and he then 

informed the police. PW5 also testified that  on the very next day the said person 

along with police and the owner of the motor cycle came to his garrage and the 

police thereafter seized the motor cycle after the same was identified by its owner. 

He thereafter put his signature in the seizure list Ext2 as a witness. The PW6, PW7 

who are the witnesses to the seizure deposed about the seizure of the stolen 

motor cycle in their presence. All the above witnesses when put to cross however 

failed to identify the accused as the person they saw at the time of seizure of the 

stolen motor cycle.  So from the cumulative reading of above evidence of the 

PW5, PW6 and Pw7 it has been established that the stolen motor cycle belonging 

to the informant was seized from the garage belonging to Pw5 at the instance of 

the person who left the motor cycle in the garage of PW5 . 

10) The PW8 is the I/O of the case and in his evidence he deposed that during the 

course of investigation on 2.2.14 a suspected theft namely Amit Kore was brought 

to the Bongaigaon police station by the police officials of North Bongaigaon P.P  

and that the said accused in course of questioning admitted his guilt and further 
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told him that  he has left the stolen motorcycle in a garrage at Barpeta road. The 

I/O further deposed that accordingly on being led by the accused the stolen motor 

cycle bearing number AS 19E 1296 was recovered from a garage at Kalobhita in 

Barpeta  on 2.6.14 and on being identified by the informant owner, the said motor 

cycle was seized vide Ext2 in presence of witnesses. The above unassailed 

evidence of the I/O which finds ample support from the evidence of the seizure 

witness Pw1, PW5 ,PW6 and PW7 only  goes on to establish that the stolen motor 

cycle was indeed recovered  by the I/O on being led by the accused to the place 

where the motor cycle was kept. The admission of the accused before the I/O 

PW8 that he has committed theft of the motor cycle has to be kept excluded in 

view of sec 25 of the Evidence act, but nevertheless  the evidence of the I/O that 

the accused led him to the place of recovery from where the stolen motor cycle 

was recovered and seized is admissible under sec 27 of the Evidence Act for the 

simple reason that the statement of the accused before the I/O that he has kept 

the stolen motor cycle in a garage at Barpeta road  and which the I/O has 

deposed in course of the trial has been proved to be true by the subsequent 

recovery of the said stolen motor cycle  in a garage situated at Barpeta road. The 

above aspect of the evidence coupled with the evidence of PW 4 that he saw the 

accused riding the motor cycle belonging to the accused on the day of incident at 

about 1/1.30 pm are the two incriminating circumstances going against the 

accused.        

11) In the instant case the prosecution also seeks to prove its case against the 

accused with the aid of the confessional statement Ext X recorded by the Ld JMFC. 

Perusal of the ExtX discloses that the accused in his statement has confessed his 

guilt by accepting that he has stolen the motor cycle.  Ld JMFC Bongaigaon who 

recorded ExtX was examined as a court witness CW1 as the I/O has not cited her 
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as a prosecution witness in the case. In the above circumstances the evidence of 

the CW1 has to be scrutinized to ascertain whether the confession so made by the 

accused was voluntary and if so, secondly whether the said confession is true and 

is corroborated by any other material evidence on record. In the instant case since 

the accused has disowned his confessional statement in course of his examination 

u/s 313 CrPC it is necessary that before relying upon the confession so made by 

the accused it has to be carefully seen, as to whether the said confession was 

made by the accused voluntarily. In her evidence  CW1 deposed that she has 

taken all the precautions before recording the confessional statement by giving 

him ample time for reflection, thereafter by cautioning the accused about the 

implications of making a confession and  further making him aware that she is a 

magistrate and that she is not a police officer and that he is not bound to make a 

confession. It is in the evidence of CW1 that she even warned the accused that   

even than if he so desires and confesses his guilt then the same will be used 

against him.  When put to cross  CW1 admitted that though she has  apprised the 

accused before recording the confession that even if the accused does not choose 

to confess he would not be handed over to the I/O, she has not written the 

aforesaid aspect in the records . Cw1 also admitted that she has not asked the 

accused as to whether the accused was pressurized by the I/O to make the 

confession before recording the confession. Cw1 even admitted that she did not 

try to ascertain from the accused as to whether the I/O has tortured him while he 

was in the custody of the police. Perusal of ExtX on the other hand discloses that 

to ascertain whether the accused is prepared to confess his guilt on his own free 

will, the Cw1 has put certain questions, and the said questions as is mentioned in 

ExtX discloses that the first querry posed by CW1 to the accused is, as to what 

does he do to which the accused replied that he works as daily wage earner. The 
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second query is regarding his family members, the third query is regarding his 

qualifications and the fourth and final question is to ascertain from the accused as 

to the purpose for which he was brought before her, to which the accused replied 

that he has come to confess his guilt.                     

12)  The aforesaid aspects which is noticeable in the oral evidence of the Cw1 and 

also from the records only leads to the conclusion that the aforesaid questions so 

put by Cw1 to the accused, in no way helps one in ascertaining as to whether the 

confession so made by the accused was on his own volition, and that the accused 

was not subjected to duress, and further the fact that no inducement or promise 

was held out to the accused to confess his guilt. So in the aforesaid circumstances 

when the lapses are so glaring, I am of the measured view that that confession so 

made by the accused cannot be held to have been made voluntarily and as such 

the same is kept out of consideration.  

13) Be that what it may even if the confession of the accused ExtX is kept out of 

purview, the remaining evidence of the prosecution witnesses clearly establishes 

the fact of the accused leading the police to the recovery site, pursuant to which 

the recovery was made. That apart it is also established that accused was seen 

riding the motor cycle of the informant at about 1/1.30 pm on the day of incident. 

These two aspects when taken together sufficiently leads to the conclusion that 

the accused was in possession of the stolen motor cycle soon after the theft and 

as per sec 114(a) of the Evidence Act presumption may be drawn that the accused 

is either the thief or has received the motor cycle knowing it to be stolen unless he 

can account for his possession. In the instant case the accused having failed to 

account for his possession, the said   presumption is drawn against the accused 
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that he is the one who has committed the theft of the motor cycle belonging to 

the accused and as such he is held guilty u/s 379 IPC.       

14) I have considered extending the beneficial provisions of the Offenders Act to 

the accused but refrained from doing so considering the nature and seriousness of 

the offence. 

15) Accused is heard on the question of sentence. Accused submitted that he is 

poor person having an old ailing mother. He further states that he is detained in 

jail hajot for a very long period and hence he pleads for leniency. I have 

considered the above pleas vis a vis the facts and circumstances of the case. No 

previous conviction has been proved against the accused. Hence considering  the 

above aspects I am of the measured view that accused deserves a little leniency.                                           

    ORDER 

Accused Amit Kore @ Raju Kore@ Swatan Kore is convicted u/s 379 IPC and is 

sentenced to S.I for ten month.  

Period of detention already undergone shall be set off as against the term of 

imprisonment. 

Furnish free copy of judgment to the convict/accused. 

Given under my hand and seal of this court on the 26th  day of May 2015 at 

Bongaigaon.   

 

             



9 
 

 

                                                     ANNEXURE 

Prosecution witness :            Kamal Kumar Zalan………………………………….as PW1. 

 Sulekha Devi Jalan…………………………………. as PW2. 

 Navaratan Jalan………………………………………..as PW3. 

 Raja Sutradhar………………………………………… as PW4. 

 Rafiqul Islam…………………………………………….as PW5. 

 Motiur Rahman………………………………………….as PW6. 

 Gulzar Hussain………………………………………….as PW7. 

 S.I D.K Boro……………………………………………..as PW8. 

Prosecution exhibits:              Ezaher…………………………………………………as Ext1. 

                                          Seizure list…………………………………………….as Ext2. 

 Sketch map …………………………………………..as Ext3. 

 Charge sheet …………………………………………as Ext4. 

Defence witness      :             Nil. 

Defence exhibits      :             Nil.  

Court witness          :             Syeda Farida Afzal Zinnat……………………..as CW1. 

Court exhibits          :             Confessional statement of accused………..as ExtX. 

 


