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COURT  OF ADDL CHIEF JUDICIAL MAGISTRATE  AT BONGAIGAON 

 

G.R CASE NO 49/11 

STATE   

VS  

SAURAV GHOSH 

                         ACCUSED  U/S 461/380/511 IPC. 

PRESENT : SRI DEBASHISH SAIKIA,AJS 

SAMEER KUMAR NATH………….ADVOCATE FOR THE  STATE 

PRAKASH DAS……………………..ADVOCATE FOR THE ACCUSED. 

DATE OF HEARING………..........25.3.11,5.4.11, 16.5.11,30.5.11,9.6.11. 

DATE OF ARGUMENT……....... .9.12.15. 23.12.15. 

DATE OF JUDGMENT……….. .. .23.12.15. 

                                           JUDGMENT 

1)  Owner of Arun Sores Bangaigaon town, Banowarilal Budhia  lodged an ezaher 

on 26.1.11 before O.C Bangaigaon P.S stating inter- alia that on the intervening 

night of 25.1.11 and 26.1.11 at about 1 am some unknown miscreants tried to 

commit theft by breaking the lock of his shop and that on his information two of 

the culprits namely Gobinda Ghosh and Sourav Ghosh were apprehended. 

2) O.C Bangaigaon P.S on receipt of the ezaher registered a case vide Bongaigaon 

P.S case no 36/11 u/s   461/380/511 IPC and started investigation of the case. On 

completion of investigation charge sheet was filed against accused Saurav Ghosh 

and Gobinda Ghosh  u/s 461/380/511IPC. 
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3) Cognisance of the case was taken and case was thereafter transferred to this 

court for disposal. Process was thereafter issued against the accused persons. On 

appearance of the accused persons copy of the case was furnished and vide order 

dt 14.3.11 one of my learned predecessor in chair framed formal charges u/s 

461/380/511IPC which on being read over and explained  the accused persons 

pleaded not guilty and claimed to be tried. In the meantime one of the accused 

facing the trial namely Gobinda Ghosh expired during the pendency of 

the case and case against him therefore stood abated.  Prosecution in 

order to prove its case examined as many as eight witnesses including the I/O’s .   

The plea of the accused facing the trial was that of total denial. Statement of the 

accused u/s 313 CrPC was recorded in which the accused reiterated his defence 

plea.  Accused however declined to adduce evidence. I have heard arguments 

forwarded by the learned counsel of both sides. 

4)The only point for determination is : Whether the accused on the 

intervening night of 25.1.11 and 26.1.11  broke open the door of the informants 

grocery shop situated at A.O.C road under Bangaigaon P.S? 

5) Secondly whether the accused on the same day time and place attempted to 

commit theft of articles from inside the grocery shop of the informant and in the 

process broke open the door of the shop?     

DISCUSSION,DECISIONS AND REASONS THEREFOR: 

6) Pw1 is Dhanraj Banthia. In his evidence Pw1 deposed that on the night of 

25.1.11 while he was sleeping inside his house his brother Bijay Banthia who came 

out to answer call of the nature saw two persons standing in-front of the shop of 

informant. On being informed he came out and saw the two accused. Pw1 

deposed that he immediately informed the informant. According to Pw1 accused 

Saurav was breaking the lock of the informants shop while the other accused was 

standing guard and was keeping an eye so as to alert his colleague in case of 

necessity.  Pw1 further deposed that he then informed the nearby shop owners. At 

that time when one shop owner Kajal came out, the two miscreants ran away 

towards the over-bridge. At that time a patrolling police party came and the 

matter was apprised to them. The said police party managed to catch hold of the 
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two accused. Pw1 also deposed that he also showed the iron rod which was used 

in the commission of the crime and police seized the same along with the two 

broken locks vide seizure list Ext1.  

7) The PW2 Banwarilal Budhia deposed that on the night of 25.1.11 some body 

broke open the lock of his shop. Pw2 deposed that Jagat Singh Banthia informed 

him over phone. According to Pw2 police apprehended the persons in connection 

with the incident and he thereafter lodged the ezaher which he identified as Ext1. 

8)  PW3 Jagat Singh Banthia in his evidence deposed that at about 1 am he was 

informed by Bijay Banthia that two persons were doing something with the door 

lock of Arun stores and asked him to see as to what is happening. Pw3 deposed 

that as he was inside his shop he peeped outside and saw that the two miscreants 

after breaking open the lock dropped the same in-front of his shop and was trying 

to open the shutter of Arun stores. Pw3 deposed that he immediately informed   

nearby shop owner Baban Das and asked him to remain alert. According to Pw3 

Baban informed the nearby furniture shop owner Kajal and when Kajal came out 

the two miscreants ran away towards the over-bridge. Pw3 also deposed that at 

that time a police patrolling party came and the matter was informed to them and 

they managed to apprehend the two miscreants.  When put to cross PW3 stated 

that police brought the two accused before him and asked whether the said two 

were the ones involved in the crime to which Pw3 answered in the affirmative.  

9) PW4 Shyam Sundar Agarwalla and PW5 Baban Das deposed in tune with PW3. 

PW4 also deposed that police after apprehending the two accused brought them 

before them for identification. Similarly Pw5 also confirmed that the two accused 

standing at the dock were the ones who according to him broke the lock.  

10)  PW6 is the I/O Paramanada Bora who submitted charge sheet against the 

accused persons. PW7 Nandalal Biswas deposed that accused Gobinda Ghosh was 

a tenant of his house and that police had apprehended Gobinda Ghosh in the 

month of January. Pw7 however deposed that he do not know as to why Gobinda 

was arrested. Pw7 also deposed that police had seized a “Sabul”(a kind of rod) 

which belonged to him and he later came to know that the same was seized from 

Gobinda. 
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11)  PW8 is Rabindra Deka who was on night duty patrolling on the night of 

25.1.11. Pw8 deposed that while doing night patrolling duty, he received an  

information at about 2 am regarding an incident of theft and reaching the place he 

saw a huge gathering. Coming to know about the incident he left towards the side 

of over-bridge and apprehended two accused. The two apprehended accused 

were brought to the place of occurrence for identification and the people present 

there confirmed the identity of the two accused. PW8 deposed that he also seized 

the two broken locks and a “ sabul” used in the commission of the crime vide 

seizure list Ext 1 and also recorded the statement of the witnesses. According to 

him  the remaining investigation was completed by S.I Premananda Borah. This in 

nutshell is the evidence on record. 

12) Accused in his statement u/s 313 CrPC admitted that he and Gobinda Ghosh 

was apprehended by the police on the night of 25.1.11 from near the over-bridge, 

but accused denied his involvement in the crime.   

13) Learned defence counsel submitted that prosecution has failed to bring home 

the charge against the accused persons while on the other hand learned counsel 

representing the state submitted that the prosecution case has been proved to the 

hilt.                                  

14)  The cross examination of the prosecution witnesses has been minutely 

perused. Though Pw1 stated in course of the cross that he saw the two accused 

from the backside, the PW3, Pw4 and Pw5 could identify the two accused involved 

in the commission of the offence in course of the trial. Further as per evidence of 

Pw3 he had seen the two accused from inside his shop, while PW4 and Pw5 also 

claimed to have seen the two accused while they were breaking the lock. There is 

nothing to disbelieve the assertion of this witnesses as their presence near the 

place of occurrence is also not disputed, they having their shops near the shop of 

the informant. No infirmity is noticed in their evidence particularly their cross 

examination and they could withstand the cross examination at the hands of the 

learned defence counsel. That apart the identification made by these witnesses at 

the time of the trial and at the time of apprehension by the night patrolling police 

party led by PW8 was never challenged in course of the cross examination. The 

PW8 who apprehended the two accused immediately produced the apprehended 
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accused before the people gathered in-front of the informants shop and that PW3 

and some of the other witnesses present there indentified the two accused as the 

ones involved in the crime. The above assertion of the Pw8 has also gone 

completely unchallenged. The above evidence of Pw8 is also corroborated by the 

evidence of the prosecution witnesses.  The fact that the two accused were 

apprehended on the night of incident itself from near the over-bridge by the 

patrolling police party is another strong circumstance pointing towards the 

involvement of the two accused. The accused though claimed that he was not 

involved in the incident, he has however failed to provide any satisfactory 

explanation regarding his presence outside at that time of the night. All these facts 

only strongly establish the involvement of the accused in the commission of the 

offence.   The fact that the locks fastened on the door of the informants shop 

were unfastened is not in dispute. The seizure of the two broken locks and the 

instrument used in breaking open the lock vide seizure list Ext1 lends 

corroboration to the fact that locks fastened in the shop door of the informant was 

indeed broken in order to open the shutter of the said shop. It is thus proved that 

the accused facing the trial along with the other accused in order to commit theft 

in the shop of the informant broke open the lock and when one Kajal came out 

the accused ran away and a little later they were apprehended by the police 

patrolling party and brought to the place of occurrence for the purpose of 

identification.                    

15)  In the instant case charge was brought against the accused u/s 380 read with 

511 IPC, the evidence led by the prosecution side is sufficient to warrant that the 

act of breaking the locks fastened to the shutter was done by the accused persons  

with the intention of committing theft and it was with this intention they 

committed the said act of breaking the locks. The accused though did not succeed 

in committing theft nevertheless as they did an act towards the commission of the 

theft with the necessary intention their act is squarely covered by section 511 of 

the IPC. As the act attempted was done with an intention of committing theft 

accused Saurav Ghosh is held to have committed an offence punishable u/s 380 

IPC read with 511 IPC.  

16)   Prosecution though in the instant case has brought a charge against the 

accused u/s 461 IPC the evidence led in the instant case do not establish an 
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offence u/s 461 IPC as because though the accused succeeded in breaking the 

locks the shutter was yet to be opened and to establish a charge u/s 461 IPC the 

accused must have unfastened a closed receptacle containing property. The same 

being missing in the instant case the charge u/s 461 IPC fails. 

17)  I have considered extending the beneficial provisions to the accused but 

refrained from doing so considering the nature and gravity of offence. 

18)   Accused is heard on the question of sentence. Accused submits that he is a 

poor daily wage earner having an old mother and a pregnant wife to look after, 

and that sentencing him to imprisonment would cause immense hardship to his 

family. I have considered the above plea of the accused. The aggravating 

circumstances is the nature of the offence the accused has committed. On the 

other hand the mitigating circumstance is the young age of the accused with no 

previous criminal antecedents. Considering all the above facts and circumstances I 

am of the measured view that the accused deserves a little leniency.          

                                         

                                                ORDER  

Accused Saurav Ghosh is  convicted u/s 380 IPC read with 511 IPC and is 

sentenced to S.I for three months and also to pay a fine of rupees one thousand 

i/d to S.I for another fifteen days. Accused is however acquitted of the charge 

u/s461 IPC. 

Furnish free copy of judgment to the convict accused.  

Period of detention already undergone shall be set off as against the term of 

imprisonment. 

Seized articles be destroyed in due course of time.   

Given under my hand and seal of this court on the 23rd  day of December 2015 at 

Bongaigaon.       
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                                               APPENDIX 

 

Prosecution witness: Dhanraj Banthia…………………………………..as PW1. 

                              Banowarilal Butia…………………………………as PW2. 

 Jagat Singh Banthia……………………………..as PW3. 

 Shyam Sunder Agarwala……………………….as Pw4. 

 Baban Das……………………………………………as Pw5.  

 Paramananda Borah……………………………..as Pw6. 

 Nandalal Biswas…………………………………….as Pw7. 

 Rabindra Kumar Deka…………………………….as Pw8. 

   

Prosecution exhibit  :  Seizure list…………………………………as Ext1. 

                                       Ezaher ………………………………………as Ext2. 

                                       Charge sheet……………………………..as Ext3. 

Defence witness      :  Nil. 

Defence exhibit        : Nil. 

Court witness : Nil. 

Court exhibit : Nil. 

 

 

 


