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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE, BONGAIGAON 

 

PRESENT:  S. HANDIQUE, AJS 

 

 

G.R. 539/14 

(u/s 341/447/324/506 IPC) 

 

 

 

State 

 

V. 

 

Bishnu Pada Sarkar 

 

 

For prosecution: Mr.  S. Nath    

For defence: Mr. P. Baidya 

Evidence recorded on  28-11-14, 17-12-14, 18-2-15, 11-3-15 

Arguments heard on 16-5-15 

Judgment delivered on  20-5-15 

 

 

 

JUDGMENT 

 

1. The prosecution story as revealed from the FIR dtd 22-6-14, lodged by Sri 

Jiban Sarkar, is that on that very day at about 11.45 A.M. accused named 

Bishnu Pada Sarkar and his wife Kamini Sarkar trespassed into the land of 

the informant and started cutting bamboo. When the informant 

obstructed the accused from cutting bamboo, the accused persons 

quarrelled with him and accused Bishnu Pada Sarkar gave him a blow on 

his right hand with a dao causing injury and also threatened him. The FIR 
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was registered as Bongaigaon P.S Case no. 368/14 u/s 

447/427/294/325/506/34 IPC. During investigation, section 324 IPC was 

added instead of section 325 IPC and after completion of the 

investigation, the I/O filed charge sheet against accused Bishnu Pada 

Sarkar u/s 341/447/324/506 IPC. Ld. CJM, Bongaigaon took cognizance 

and transferred the case to this court. On being summoned the accused 

appeared and took bail. He was served with necessary copies and after 

perusal of the materials on record, charge u/s 341/447/324/506 IPC were 

framed against him, same on being read over and explained to him, he 

pleaded not guilty and claimed trial.  

2. In due course of trial eight witnesses were examined including the 

investigating officer ( hereinafter referred to as I/O). The statement of 

the accused u/s 313 Cr. P.C. was recorded which is of total denial. The 

accused did not adduce any defence evidence. Heard arguments from 

both the sides. 

3. The following point for determination has been framed in this case. 

 

POINTS FOR DETERMINATION: 

 

1. Whether the accused on 22-6-14 at about 11.45 A.M. criminally 

trespassed into the boundary of the informant and thereby committed an 

offence punishable u/s 447 IPC? 

2. Whether the accused on 22-6-14 at about 11.45 A.M. wrongfully 

restrained the informant inside his boundary and thereby committed an 

offence punishable u/s 341 IPC? 

3. Whether the accused on 22-6-14 at about 11.45 A.M. voluntarily caused 

hurt to the informant by inflicting him cut injury on his right hand by 

means of a dao and thereby committed an offence punishable u/s 324 

IPC? 

4. Whether the accused on 22-6-14 at about 11.45 A.M. criminally 

intimidated the informant and thereby committed an offence punishable 

u/s 506 IPC? 
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DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

 

5. All the points are taken together for discussion for the sake of 

convenience.  The ld. A.P.P. has argued that the alleged incident refers to 

a boundary dispute which took an ugly turn when the accused hit the 

informant with a dao causing him cut injury on his right hand. It was 

argued that the accused has admitted the fact of the fighting and that he 

was holding a dao in his hand at the relevant time. Per contra, the ld. 

Defence counsel argued that the injury is self inflicted and the testimony 

of the informant is not trustworthy. I have gone through the testimony of 

the witnesses carefully. PW1 Jiban Sarkar is the informant. He deposed 

that the accused is his neighbour and at the relevant time he was working 

in his kochu (colacasia) cultivation. As per his testimony, the accused 

went to cut bamboo on the boundary. He stated that the bamboo was 

planted by the accused in the boundary but as few bamboo trees are 

growing towards his side, he considers those trees as his own. So when 

he obstructed the accused, the accused chased him with a dao in his 

hand. According to him, the accused pushed him down. His wife came out 

hearing hue and cry. As he and the accused were engaged in the scuffle, 

Dipak Chouhan came and intervened. He stated that as he started to 

leave the place, the accused gave him a blow on his right hand near the 

fingers. According to him, his right middle finger does not function now. 

He stated that he went to the police station from where he was sent to 

the police station.    

6. During cross examination, he testified that the bamboo bush is in the 

boundary between the two plots of land. He stated that he and the 

accused had purchased 5 bighas 18 lechas of land which they divided 

amongst them. He admitted that there is „ali‟ (bund) on their boundary, 

although demarcation has not been done. He denied the defence 

suggestion that he too was holding a sickle. He stated that Dipak 

Chouhan arrived after the incident. He could not say who wrote the FIR 

and what are its contents. He however, admitted to have stated before 

the police that he was holding a sickle in his hand. He also admitted that 
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the accused had lodged a case against him too. He denied that he did not 

state before the police that the accused pushed him down.  

7. PW2 Anjali Sarkar is the wife of the informant. She deposed that she 

was washing utensils at that time and came out hearing hue and cry. 

Then she saw that her husband and the accused were engaged in a 

scuffle and at that time Dipak Chouhan came and intervened.  According 

to her, thereafter the accused hit her husband with a dao on his left 

hand. She stated that her husband sustained cut injury so he was rushed 

to the hospital. She further stated that the accused came and abused her 

in obscene language afterwards. During cross examination, she stated 

that the bamboo was planted by the accused on the boundary. She too 

stated that there is „ali‟ ( bund) on the boundary. She admitted that her 

husband was cutting „kochu‟ with a sickle in his hand. She clarified that 

Dipak Chouhan came at the time of the incident. She denied that the 

accused did not cause the injury to her husband or that she did not state 

before the police that the accused abused her in obscene language.  

8. From the testimony of PW1 and PW2 it appears that Dipak Chouhan is 

a very important witness as he intervened in the fighting. PW3 Dipak 

Chouhan deposed that at the relevant time he came to return a shovel 

that he had borrowed from the accused. He saw that the informant and 

the accused were scuffling on the boundary. He intervened and thereafter 

he noticed the injury on the hand of the informant. However, he did not 

see how the informant sustained the injury. He does not know for what 

reason the parties were fighting. He stated that the police seized a dao 

and he put his thumb impression on the seizure list.  During cross 

examination, he stated that he has not seen the seized dao in the court. 

He testified that when he arrived at the scene the informant was sitting 

upon the accused. He also testified that the accused was holding a dao 

and the informant was having a sickle in his hand.  

9. PW4 Raj Kumar Chouhan is a neighbour. He deposed that when he 

came to have his lunch on that particular date he saw several people on 

the road. He heard that the parties were quarrelling over bamboo.  He 

also heard that the informant sustained cut injury on the hand. During 
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cross examination, he stated that the informant has not stated anything 

to him but he heard that the informant sustained cut injury with a dao.  

10. PW5 Anita Chouhan is the wife of PW3. She testified that she does not 

know about the incident. PW6 Kartik Sarkar is a mere seizure witness. 

He deposed that the police seized a dao and he put thumb impression on 

the seizure list. PW7 is Dr. K. A. Ahmed  (M/O) who examined the 

informant as an OPD patient. He found one cut injury measuring 4 x ½ x 

½ inch on the dorsum of right hand with tendon injury.  The X-Ray of the 

right hand report was normal. According to him, the injury was simple in 

nature and caused by sharp edged weapon. He exhibited his medical 

report as Ext. 1. During cross examination, he testified that the police 

requisition was received after examination of the patient. He testified that 

the injury was caused within 24 hours of the examination and the said 

type of the injury cannot be self inflicted,   however, it may be caused by 

falling upon sharp objects.  

11. PW8 is SI, Ganesh Sarkar who investigated the case. He stated that 

the I/C, North Bongaigaon P.P. asked him to investigate after registering  

the G.D. Entry no. 562 dtd 22-6-14 in respect of the FIR lodged by the 

informant and he examined the informant then and there inside the police 

station. The informant had already got himself medically examined, so he 

collected the medical report. According to him, he received formal charge 

of the investigation after registration of the FIR. After collecting the 

medical report he made a prayer to the court to add section 324 IPC 

instead of section 325 IPC. He seized the dao on 5-8-14 vide Ext. 2. After 

completion of the investigation he filed the charge sheet against accused 

Bishnu Pada Sarkar u/s 341/447/324/506 IPC. He exhibited the FIR as 

Ext. 3 and FIR form as Ext. 4 and the X-Ray plate as Ext. 5. The charge 

sheet was exhibited as Ext. 7, Ext. 8 is the sketch map of the place of 

occurrence and Ext. 9 is the G.D. Entry extract. During cross examination, 

he testified that the FIR does not disclose the name of the writer and 

there is no endorsement of the thumb impression on it. He stated that 

the medical report shows the date of examination as 23-6-14. He 

admitted that the dao was not seized immediately after the incident. He 

too testified that the bamboo bush is on the boundary of the two parties. 
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He confirmed that the informant did not state before him that the 

accused pushed him down. He also confirmed that witness Anjalai Sarkar 

did not disclose to him that the accused had abused her in obscene 

language.  

12.  In view of the above evidence it is crystal clear that the accused and the 

informant got into a physical duel or scuffle over the issue of cutting of 

bamboo. FIR discloses that the accused and his wife trespassed into the 

boundary of the informant. But the informant stated during trial that the 

accused was cutting bamboo on the boundary which has been planted by 

the accused himself. PW2 (wife of the informant) too stated that the 

accused planted the bamboo. Both informant and his wife testified that 

there is bund on their boundary. PW3 who is an eye witness has deposed 

that the scuffle was going on in the boundary. Therefore, it is not proved 

that the accused crossed the boundary and unlawfully remained there 

with an intention to commit an offence or to intimidate or cause 

annoyance to the informant. He was simply cutting bamboo which falls on 

the boundary, more importantly, it was planted by him. The fact that he 

later on got into a scuffle is not proof of criminal trespass as required u/s 

447 IPC. Furthermore, the FIR discloses that the accused threatened the 

complainant with dire consequences. However, during trial the informant 

did not say anything in this regard. His wife/ PW2 stated that the accused 

came and abused her in obscene language after he husband left for the 

hospital. The I/O has confirmed that PW2 did not sate anything of that 

sort to him. The FIR does not contain any reference to the alleged abuse. 

PW3 who is a direct witness did not testify as to any threatening given by 

the accused. As such the allegation u/s 506 IPC is also not made out 

against the accused.   

13. Another allegation against the accused is that he wrongfully restrained 

the informant. To prove an offence u/s 341 IPC, the prosecution must 

prove that the accused voluntarily obstructed a person from proceeding in 

a direction which he had a right to proceed. It is the prosecution case 

that the informant obstructed or prevented the accused while he was 

cutting bamboo on the boundary. PW1 / informant has stated that the 

accused chased him as he obstructed him and the accused pushed him 
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down. The defence suggested that he did not state before the police that 

the accused pushed him down and this fact is confirmed by the I/O. PW3 

who happens to be an eye witness deposed that the parties were 

scuffling and he saw the informant sitting upon the accused. PW3 

intervened and separated them. As such the allegation of wrongful 

restraint u/s 341 IPC is not made out against the accused beyond 

reasonable doubt.  

14.  As regards the alleged injury, the independent witnesses have testified 

about the presence of the injury and the medical officer has further 

proved  it. Now it is to be seen if the accused caused that injury or not.  

15.  It is noticed that the informant and his wife have narrated that the 

accused gave him the blow after PW3 intervened and got them 

separated. But PW3 has testified that he noticed the injury after 

separating the parties. He has not stated that the accused hit the 

informant in his presence. In the present case, PW1 and PW2 are 

husband and wife and they both allege that the accused caused the cut 

injury to PW1. The wife of the informant (PW2) seems to be an interested 

witness.  

16.   As regards interested witnesses, the hon‟ble Supreme Court in Hari 

Obula Reddy V. State of A.P. (1981) 3 SCC 675  has held as follows: 

 

      “ An invariable rule that interested evidence can never form the basis of 

conviction unless corroborated to a material extent in material 

particulars by independent evidence.  All that is necessary is that the 

evidence of interested witness should be subjected to careful scrutiny 

and accepted with caution. If on such scrutiny, the interested testimony 

is found to be intrinsically reliable or inherently probable, it may, by 

itself, be sufficient, in the circumstances of the particular case, to base 

a conviction thereon.”   

 

17.  Again in Kartik Malhar V. State of Bihar, (1996) 1 SCC 614, the 

hon‟ble Supreme Court has held that a close witness who is a natural 

witness cannot be regarded as an interested witness. The term 

„interested‟ postulates that the witness must have some direct interest in 
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having the accused somehow or the other convicted for some animus or 

for some other reason.  

18.  In the instant case, the testimony of the informant and his wife is not 

corroborated in material particulars by the independent witness (PW3) 

who happens to be an eye witness himself. No doubt the informant is the 

injured witness in this case and his evidence  stands on a higher pedestal 

than other witnesses as held in Abdul Sayeed V. State of M.P., 

(2010) 10 SCC 259 and convincing evidence is required to discredit his 

evidence.  But in the case in hand, there are inconsistencies between the 

evidence of the injured witness/ informant and the eye witness as 

discussed above. PW3 is a neighbour and known to both the parties. His 

presence at the place of occurrence is admitted by the informant. Hence, 

his testimony inspires confidence.   

19.  Furthermore, to prove an offence u/s 324 IPC, the prosecution must 

prove the following.. 

(a) the accused caused by his act bodily pain, disease or infirmity 

to the complainant 

(b) that he did such act intentionally or with knowledge that it 

would likely to cause pain etc 

(c) that it was un provoked 

(d) that the accused caused it by means of an instrument for 

shooting, stabbing or cutting; or by an instrument, which 

used as a weapon is likely to cause death; or by means of fire, 

etc; or by means of poison, etc, or by means of any substance 

which it is deleterious to the human body to inhale etc, or by 

means of any animal. 

20.  Admittedly in the present case, the accused was having a dao in his hand 

as he was cutting bamboo prior to the alleged incident. The informant 

though denied that he was holding a sickle, but his wife and PW3 have 

testified that to that effect that he was holding a sickle. Since both of 

them were holding sharp weapons in hands and were engaged in the 

scuffle and jostling on the ground, the court cannot merely presume that 

the accused caused the injury. There must be strong evidence to show 

that it was the accused who gave the blow intentionally with the dao. 
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Though the informant and his wife stated that the accused gave him the 

blow, the eye witness has not supported him. He merely noticed the 

injury. In fact, the eye witness did not even state about the presence of 

the wife of the informant at the place of occurrence. The wife of the 

informant speaks about an injury on the left hand, whereas the informant 

stated that the accused hit him on the right hand. The informant stated 

that his right middle finger does not function now. But it is not supported 

medically. The X-Ray report of the right hand shows it normal. The I/O 

seized the „dao‟ after several days. The accused admitted u/s 313 Cr. P.C. 

that the dao was seized from his veranda. But this admission of fact is no 

proof of his commission of the offence u/s 324 IPC.  Thus, benefit of 

doubt goes to the accused. All the points are decided in the negative.  

 

 

ORDER 

 

21. In view of the above discussions, I hold that the prosecution has failed to 

prove the case against the accused beyond reasonable ground. As such, 

accused is held not guilty u/s 341/447/324/506 IPC and he is acquitted. 

Judgment is delivered in the open court today. Accused is set at liberty 

forthwith and his bail bond is extended up to six months as per law. The 

case is disposed of. Given under my hand and seal of the court on 20-5-

15. 

 

 

 

 

 

TYPED AND DELIVERED BY ME 

 

 

(S. HANDIQUE) 

SDJM(S), BONGAIGAON 
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APPENDIX 

 

PROSECUTION WITNESS 

PW1..JIBAN SARKAR 

PW2..ANJALI SARKAR 

PW3..DIPAK CHOUHAN 

PW4..RAJ KUMAR CHOUHAN 

PW5..ANITA CHOUHAN 

PW6..KARTIK SARKAR 

PW7..DR. K.A. AHMED 

PW8..SI, GANESH SARKAR 

EXHIBITS 

EXT. 1..MEDICAL REPORT 

EXT.2..SEIZURE LIST 

EXT.3. FIR 

EXT. 4..FIR FORM 

EXT. 5..X-RAY REPORT 

EXT. 6..X-RAY PLATE 

EXT. 7..CHARGE SHEET 

EXT. 8..SKETCH MAP 

EXT.9..G.D. ENTRY EXTRACT 

 

DEFENCE EVIDENCE..NONE 

 

 

 


