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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), 

BONGAIGAON 

 

PRESENT: S. HANDIQUE, AJS 

 

 

 

G.R. 620/14 

(U/S 379/411 IPC) 

 

State 

 

v. 

 

1. Swapan Barman 

2. Jagadish Barman 

 

 

 

For prosecution:  Mr. S.K. Nath, APP 

For defence : Mr. P. Baidya, Advocate 

Evidence recorded on: 16-12-14, 3-1-15, 20-1-15, 16-2-15, 12-3-15, 6-

5-15 

Accused examined u/s 313 Cr. P.C on: 15-5-15 

Arguments heard on: 20-5-15 

Judgment delivered on: 29-5-15 

 

 

JUDGMENT 

 

1. The prosecution case as revealed from the FIR is that complainant Dr. Lalita 

Devi‟s vanity bag containing her Samsung Mobile phone (with dual sim), 

video camera, cash Rs 3000/- and one gold chain, was snatched away by a 

guy from Manas Rhino Passenger train in which she was travelling from 
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Guwahati to Bongaigaon on 11-7-14. The informant alleged that while the 

train started to leave Chaprakata station, one guy snatched her bag. The FIR 

dtd 11-7-14 was registered as GRPS/Bongaigaon P.S. Case no. 30/14 u/s 379 

IPC. After investigation, the police filed charge sheet u/s 379/411 IPC against 

accused Swapan Barman and Jagadish Barman. The ld. CJM, Bongaigaon 

took cognizance of the case and transferred the case to this court. 

Meanwhile, the accused were arrested and remanded to jail hajot. After filing 

of the charge sheet the accused were released on bail. 

2. Thereafter, they received necessary copies as per provisions of section 207 

Cr. P.C. After perusal of the case record, the charge u/s 379 IPC was framed 

against accused Swapan Barman and charge u/s 411 IPC was framed against 

accused Jagadish Barman, same on being read over and explained to the 

accused, they pleaded not guilty and claimed trial.  

3. During trial nine witnesses were examined including the investigating officers 

(I/O). The accused were examined u/s 313 Cr. P.C wherein they denied the 

incriminating materials put to them. They also declined to adduce defence 

evidence. Heard arguments from both the sides. The following points for 

determination have been framed in this case: 

 

 

POINTS FOR DETERMINATION: 

 

1. Whether accused Swapan Barman on 11-7-14 at Chaprakata 

Railway station committed theft of the vanity bag of the complainant 

from Manas Rhino Passenger train and thereby committed an offence 

punishable u/s 379 IPC? 

2. Whether accused Jagadish Barman received the stolen mobile 

handset of the informant knowing it to be a stolen property and thereby 

committed an offence punishable u/s 411 IPC? 

 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

 

4. The allegation against accused no. 1 is that he stole the vanity bag of the 

complainant containing mobile phone etc. from a moving train and the 
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accused no. 2 retained the stolen mobile handset knowing it to be a stolen 

property. Let me discuss the evidence on record.  

5. The informant, namely, Dr. Lalita Devi was examined as PW2.  She 

deposed that on 11-7-14 she was travelling by Manas Rhino Passenger train 

from Guwahati to Bongaigaon. As the train started to leave Chaprakata Rail 

station, an unidentified person snatched her chocolate coloured vanity bag 

and jumped out of the train. PW1 deposed that her Samsung mobile phone, 

video camera (Canon), cash Rs 3000/- and one gold chain were inside the 

bag. She lodged an FIR in the GRPS after getting down at Bongaigaon.  She 

exhibited the FIR as Ext. 1. During cross examination she stated that she was 

travelling with her two children, Pradip Sarma and her mother-in-law on that 

day. She stated that the police did not seize her railway travelling ticket. She 

admitted that the FIR which was written by her uncle did not contain the 

model of the mobile phone, brand name of the video camera and 

denomination of the cash, sim number as well as the weight of the gold 

chain. She deposed that the phone was provided by her office and the same 

fact was not disclosed to the police. She testified that she had lodged another 

FIR with the Special Task Force, Rupnagar, Guwahati for tracking her mobile. 

According to her, the mobile was recovered by the police but she was not 

called to identify the same. She testified that she has seen her mobile for the 

first time in the court after the theft. She identified Mat. Ext. A as her stolen 

mobile.  

6. PW1 Trikendra Nath  is an uncle of the informant. He deposed that at 

about 10 P.M. on that day he received a call from PW1 informing him that 

her bag has been stolen from the train. He thereafter went to New 

Bongaigaon Railway station. He came to know that the bag of the informant 

containing a Samsung mobile, digital camera, gold chain and cash Rs 3000/- 

was stolen from her at Chaprakata Railway station. Though he is a reported 

witness but his testimony remained intact as far as the fact of theft from the 

train is concerned  

7. PW3 Pradip Sarma deposed that the informant is his daughter-in-law ( wife 

of nephew). According to him, he was travelling with PW1 by the same train 

when the alleged theft took place. He stated that as the train started to leave 

Chaprakata Railway station PW1 raised hue and cry that her bag has been 
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snatched away. As the guy who snatched the bag got down from the train 

and the train took off, they could not identify the alleged snatcher. He 

however, noticed one person running away. According to PW3, the alleged 

incident took place at about 9.30 P.M. He does not know what were inside 

the bag of PW1.  

8. PW4 Jagadish Sarma  too deposed that he was travelling with PW1 in the 

same train on that particular date. He and PW1 were in the same 

compartment, but at the relevant time he was not in the compartment as he 

was attending the son of PW1. According to him, all of a sudden PW1 raised 

hue and cry that her bag was taken away by someone. He came running to 

her and came to know that her bag containing a Samsung mobile phone, 

cash Rs 3000/-, one camera and one gold chain was stolen. He testified that 

the incident occurred as soon as the train took off from Chaprakata Railway 

station. During cross examination he could not say the model of the mobile 

phone as well as of the camera. However, he testified as to the fact of theft 

from inside the train.  

9. PW5 Rabindra Nath Boro  is a staff of Railway protection Force. He was 

on duty at Chaprakata Railway station from 6 A.M. to 6 P.M. The Inspector, 

NBQ, GRP told him that one passenger‟s bag was stolen from Manas Rhino 

Passenger (down) train. He stated that they went to Up Home Signal at 

Chaprakata Railway station after about ½ hr on getting the information but 

could not catch the thief. During cross examination, he stated that he was at 

the back of the train with the guard when the said train entered the station, 

but did not notice anyone running away.  

10. PW6 Babuaram Brahma is a Railway Point Man. He was on night duty at 

Chaprkata Railway station on that day. His duty was from 6 P.M. to 6 A.M. He 

heard that someone had stolen a bag from a passenger from Manas Rhino 

train at 9. 30 P.M. on that day. He testified during cross examination that he 

heard about the alleged theft after about 2/3 days.   

11. PW7 Amar Das  is a seizure witness who signed the seizure list ( Ext. 2) at 

the time of seizure of a mobile. He testified that he did not even see the 

mobile which was seized. He does not know from where it was recovered or 

seized.  
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12. PW8 Jagneswar Pathak  is the investigating officer who did substantial 

part of the investigation. He testified that the preliminary investigation was 

done by Prasanna Thakuria in Bongaigaon  G.R.P.S.  Case no. 30/14. He 

stated that the Additional Director General of Police, STF, Assam took out the 

Call Data Record and gave him and informed him that the stolen mobile was 

in possession of one Jagadish Barman of Ward No. 1, Kokrajhar. As such 

Jagadish Barman was arrested who informed them that he had bought the 

mobile @ Rs 800/- from one Swapan Barman of Ward no.1, Santipara, 

Kokrajhar. Swapan Barman was also arrested and he told the police that his 

brother Tapan gave him the mobile. However, after investigation PW8 could 

know that it was in fact Swapan Barman who was the thief as his record was 

bad. Annexure A is the CDR ( page no. 17-19 in the Case Diary). The defence 

objected to this Annexure as it was a Photostat copy and the number of sim 

mentioned in the FIR did not match with the CRD. PW8 stated that he seized 

the mobile from Jagadish Barman vide Ext. 2 which contains his signature at 

Ext. 2(2). He identified the seized mobile as Mat. Ext. A. He testified during 

cross examination that the informant was examined by the earlier 

investigating officer and he did not go to Chaprakata Railway Station. He 

stated that he was able to nab the accused with the help of CDR. He stated 

that the sim numbers given in the FIR do not tally with the phone numbers 

given in the CDR. He stated that the seized mobile was not identified through 

the informant. He exhibited the charge sheet as Ext. 3.  

13. PW9 Prasanna Thakuria is the investigating officer who did the preliminary 

part of the investigation. According to him, he took charge of the 

investigation on the same very night. He examined the informant and other 

witnesses in the GRPS. He visited Chaprakata Railway station next day and 

drew the sketch map ( Ext. 4). According to him, the uncle of the informant 

came to the police station on 12-7-14 to rectify a phone number in the FIR, 

but the same was not done as the FIR had already been sent for registration. 

On 22-7-14 PW9 handed over the Case Diary as he got transferred to 

Kokrajhar. He testified that the informant was not examined as regards the 

new phone numbers and no papers relating to the mobile were taken from 

her.  
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14.  Accused Swapan Barman in his examination u/s 313 Cr. P.C stated that he 

did not commit the theft. He stated that he had bought the mobile from a 

guy who sweeps in the trains ( Kamrup Express) for Rs 600/- and then sold it 

to Jagadish Barman for Rs 800/-. Accused Jagadish Barman stated that he 

purchased the mobile from Swapan for Rs 800/-. He admitted that the police 

seized the mobile from him. Thus it is seen that the accused have not denied 

that the said mobile was not in their respective possession at respective point 

of time.  

15. The ld. Defence counsel argued that there is not an iota of evidence to hook 

the accused with this case. It is argued there is no evidence u/s 379 IPC 

against accused Swapan Barman. According to him, the ownership of the 

seized mobile handset is not ascertained and it is not known whether it is the 

same handset of the informant. Further it was argued that the CDR does not 

tally with the phone number given in the FIR. I have pondered over defence 

argument and carefully gone through the evidence placed on record. Let me 

first deal with the ownership issue. The evidence of PWs as discussed above 

necessarily prove that the vanity bag of the complainant containing her 

mobile phone, camera, cash and gold chain was snatched away or stolen 

from a running train. Other articles were not recovered by the police. 

However, the police recovered one Samsung mobile from accused Jagadish 

Barman which is Mat. Ext. A and the same has been identified by the 

informant as hers. The defence could not break her testimony as to the 

identity of the seized mobile phone. The fact that the documents relating to 

the mobile are not seized by the police does not negate her ownership or 

possession. She has categorically stated during trial that the mobile was 

given to her by her office. In fact no one else has claimed ownership over the 

same till now. Accused Jagadish Barman admitted that he bought it from 

Swapan Barman and accused Swapan Barman stated that he bought it from 

someone else. If accused Swapan Barman is to be believed then he bought it 

from an unknown guy who sweeps in the trains. Both the accused could not 

show any genuine papers of purchase. The police first arrested accused 

Jagadish Barman on the basis of CDR (Annexure A). Although the CRD is not 

exhibited, but the I/O has categorically stated that based on the input 

received via CDR he could nab the accused. Further the informant stated that 
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she had filed another FIR with the STF for tracking her mobile. The informant 

admitted that she had mentioned the phone number wrongly in the FIR as 

she was scared after the incident. I/O (PW9) has testified that the correct 

phone number was given to him by the uncle of the informant but by that 

time the FIR got registered, so it could not be inserted in the FIR. Annexure A 

shows that the CDR was prepared on the basis of a complaint made to the 

STF by the husband of the informant with respect to Mobile EMEI NO. 

354317/05/714064/2 and 354318/05/714064/0 in connection with this case 

and the said EMEI no. tallies with the seized mobile. Even if the phone 

numbers given in the FIR do not match with the CDR but it is apparent that 

the phone has been seized from one of the accused and there is clear 

admission on their part. The accused could not prove as to who was the 

original and genuine owner/possessor of the seized mobile phone. The 

defence argued that since the phone no. given in the FIR did not match with 

CDR and there are contradictions between the FIR contents and the 

statement of the informant, the prosecution story is not believable. In  Ravi 

Kumar Vs. State of Punjab, (2005) 9SCC315 

(MANU/SC/0178/2005) it was held : 

“The First Information Report is a report giving information of the 

commission of a cognizable crime which may be made by the 

complainant or by any other person knowing about the commission 

of such an offence. It is intended to set the criminal law in motion. 

Any information relating to the commission of a cognizable offence 

is required to be reduced to writing by the officer-in-charge of the 

Police Station which has to be signed by the person giving it and the 

substance thereof is required to be entered in a book to be kept by 

such officer in such form as the State Government may prescribe in 

that behalf. The registration of the FIR empowers the officer-in-

charge of the Police Station to commence investigation with respect 

to the crime reported to him. A copy of the FIR is required to be 

sent forthwith to the Magistrate empowered to take cognizance of 

such offence. After recording the FIR, the officer-in-charge of the 

Police Station is obliged to proceed in person or depute one of his 
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subordinate officers not below such rank as the State Government 

may, by general or special order, prescribe in that behalf to proceed 

to the spot to investigate the facts and circumstances of the case 

and if necessary to take measures for the discovery and arrest of 

the offender. It has been held time and again that the FIR is not a 

substantive piece of evidence and can only be used to corroborate 

the statement of the maker under Section 161 of the Indian 

Evidence Act, 1872 (in short the 'Evidence Act') or to contradict him 

under Section 145 of that Act. It can neither be used as evidence 

against the maker at the trial if he himself becomes an accused nor 

to corroborate or contradict other witnesses. It is not the 

requirement of law that the minutest details be recorded in the FIR 

lodged immediately after the occurrence. The fact of the state of 

mental agony of the person making the FIR who generally is the 

victim himself, if not dead, or the relations or associates of the 

deceased victim apparently under the shock of the occurrence 

reported has always to be kept in mind. The object of insisting upon 

lodging of the FIR is to obtain the earliest information regarding the 

circumstance in which the crime was committed.” 

16. The fact that the phone numbers were wrongly quoted by the informant in 

her FIR has been explained by her that she was scared after the incident. I/O 

(PW9) has testified that the correct phone no. was given by the uncle of the 

informant the next date but by that time the FIR was sent for registration, so 

it could not be corrected. In fact the defence brought it out during her cross 

examination as to the fact of lodging of another complaint before the STF, 

Assam, on the basis of which the mobile was tracked down. Therefore, I do 

not find any such vital contradiction in the prosecution case which goes to 

the root of the case.  

17.  Now let me reproduce the relevant provisions of law. Section 410 IPC 

defines Stolen Property  as— 

Property, the possession whereof has been transferred by theft, or by 

extortion, or by robbery, and property which has been criminally 

misappropriated or in respect of which criminal breach of trust has been 

javascript:fnOpenGlobalPopUp('/ba/disp.asp','15755','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','15771','1');
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committed, is designed as "stolen property", whether the transfer has 

been made, or the misappropriation or breach of trust has been 

committed, within or without India. But, if such property subsequently 

comes into the possession of a person legally entitled to the possession 

thereof, it then ceases to be stolen property. 

  

18. Section 411 IPC punishes the act of  dishonestly receiving stolen 

property  as follows— 

 

Whoever dishonestly receives or retains any stolen property, knowing 

or having reason to believe the same to be stolen property, shall be 

punished with imprisonment of either description for a term which may 

extend to three years, or with fine, or with both. 

 

19. The basic ingredients of section 411 IPC are---(a) dishonest receipt or 

retention of stolen property, (b) knowledge or reason to believe at the time 

of receipt that the property was obtained in one of the ways specified in the 

section. Both the accused stated u/s 313 Cr. P.C. that they found the price to 

be cheap, so bought it. They did not bother as to the genuine seller of the 

mobile. Accused Swapan Barman stated that he bought it from a guy (not 

named) who sweeps in the trains. His explanation is not satisfactory. The 

intention of both the accused was not honest when they received the mobile. 

The offence made punishable is not the receiving of stolen property from any 

particular person, but the receiving of such property knowing it to be stolen. 

The word „believe‟ is a very stronger word than suspect and it involves the 

necessity of showing that the circumstances were such that a reasonable 

man must have felt convinced in his mind that the property with which he 

was dealing must be stolen property as held in AIR 1980 SC 1753.  Both 

the accused stated that they bought the mobile as they found the price to be 

cheap. Apparently, they did not buy it for adequate consideration. When 

accused Swapan Barman first received the mobile from an unknown man, 

that too at a cheaper price he had every reason to believe that it was a stolen 

property. Subsequently, when accused Jagadish Barman purchased it from 

accused Swapan his intention was not honest and he did not act as a prudent 
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person. So he too cannot be regarded as a bonafide purchaser. Thus 

considering all the above, I find that no one saw accused Swapan Barman 

stealing the bag of the informant from the running train. However, the 

evidence on record necessarily shows that they are the recipients of the 

stolen mobile. The mobile was already having sim cards and the accused 

could not discharge the burden of proof as to the subscriber of the sim cards.  

Although accused Sawapan Barman is not charged u/s 411 IPC, but it 

appears that the offence u/s 411 IPC is proved against him. Thus he can be 

held guilty u/s 411 IPC as per provisions of Section 221 Cr. P.C. In result, I 

hold both the accused guilty and convict them u/s 411 IPC. The offence u/s 

379 IPC stands disproved against accused Swapan Barman for lack of 

evidence.  

20.  I have heard both the sides on the quantum of sentence. The ld A. P. P 

submitted that since the offence has been proved against the accused, the 

appropriate sentence should be passed considering the facts and 

circumstances of the case. The ld. Defence counsel argued that the accused 

are poor and have spent substantial period in the jail, so they may be shown 

a bit of leniency and be let off by imposing a fine of reasonable amount. I 

have pondered over the rival submissions.  

21. I have also considered whether the accused can be released on Probation of 

good conduct. The accused are 21 and 22 years old respectively and there is 

no record of any previous conviction against them. But considering the nature 

of the crime, I refrain from giving them any benefit under the Probation of 

Offenders Act, 1958. The accused have spent more than 15 days in the jail. 

Considering all the above, I pass the following order against them. 

 

ORDER 

 

22. Accused Swapan Barman and Jagadish Barman are held guilty and convicted 

u/s 411 IPC. In my opinion it would suffice if the accused are sentenced to 

imprisonment for the period already undergone. A fine of Rs 1000/- is 

imposed on each accused, i/d of fine S.I. for 7 days each. The period already 

undergone is set off against the period of sentence. A free copy of the 

judgment shall be furnished to both the accused.  
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23. The seized article shall be returned to the owner as per law.  

24.  Given under the hand and seal of the court on 29-5-15. 

 

                                                 APPENDIX 

 

PROSECUTION WITNESS 

PW1.. TRIKENDRA NATH SARMA 

PW2..DR. LALITA DEVI 

PW3. PRADIP SARMA 

PW4..JAGADISH SARMA 

PW5..RABINDRA CH. BORO 

PW6..BABURAM BRAHMA 

PW7..AMAR DAS 

PW8..JAGNESWAR PATHAK 

PW9..PRASANNA THAKURIA 

 

EXHIBITS 

 

EXT.1..FIR 

EXT. 2..SEIZURE LIST 

EXT. 3..CHARGE SHEET 

EXT. 4..SKETCH MAP 

MAT. EXT. A.. SEIZED MOBILE 

DEFENCE EVIDENCE…NONE 

 


