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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE, BONGAIGAON 

 

PRESENT:  S. HANDIQUE, AJS 

 

 

 

G.R. 910/13 

(u/s 341/294/506/34 IPC) 

 

 

 

State 

 

V. 

 

1. Dharmendra Ray 

2. Shankar Paul 

 

For prosecution: Mr.  S.K. Nath    

For defence: Mr. P. Sarma 

Evidence recorded on  16-9-14, 27-11-14, 18-3-15, 28-4-15 

Arguments heard on 19-5 -15 

Judgment delivered on 27-5-15 

 

 

JUDGMENT 

 

1. The prosecution story is that Sri Khirode Dey, S.I., Bongaigaon P.S. 

lodged an FIR on 1-12-13 on the basis of a telephonic information 

received from the Additional Chief Judicial Magistrate, Dhubri, that on the 

same very that the informant arrived at New Bongaigaon Railway Station 

by Rajdhani Express and when he went to the nearby car stand to hire a 

vehicle, one person came to him and misbehaved with him using slang 

language and obstructed him from going to the taxi stand and also 
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threatened to kill him. The officer–in-charge of the Bongaigaon P.S.  

registered G.D. Entry no. 18 dtd 1-12-13 on the basis of the said 

telephonic information  and lodged a formal FIR which was registered as 

Bongaigaon P.S. Case no. 605/13 u/s 341/294/506 IPC. Sri Shikhar 

Bordoloi, I/C, North Bongaigaon P.P. was entrusted with the investigation 

of the case.  

2. After investigation, the I/O filed charge sheet against accused 

Dharmendra Ray and Shankar Paul u/s 341/294/506 IPC. Ld. CJM, 

Bongaigoan took cognizance of the case and transferred the case to the 

court of ld. Addl. CJM, Bongaigaon. The accused were summoned and on 

their appearance they were released on bail. The necessary copies were 

furnished to the accused as per provisions of section 207 Cr. P.C. As there 

were materials against the accused u/s 341/294/506 IPC, the particulars 

of offence under the aforesaid sections were explained to the accused to 

which they pleaded not guilty and claimed trial. Later on, the case record 

was transferred to this court by the ld. CJM, Bongaigaon. 

3. During trial seven (7) witnesses were examined by the prosecution 

including the investigating officer. The accused were examined u/s 313 

Cr. P.C. which is of total denial. No  defence evidence has been adduced. 

Heard arguments from both the sides. Perused the case record. I frame 

the following points for determination in this case.  

 

POINTS FOR DETERMINATION 

 

1. Whether the accused in furtherance of their common intention wrongfully 

restrained the victim on 1-12-13 at about 2.30 P.M. near the taxi stand in 

New Bongaigaon Railway Station and thereby committed an offence 

punishable u/s 341/34 IPC ? 

2. Whether the accused in furtherance of their common intention abused 

the victim in slang and obscene language on 1-12-13 at about 2. 30 P.M. 

near the taxi stand in New Bongaigaon Railway Station and thereby 

committed an offence punishable u/s 294/34 IPC ? 

3. Whether the accused in furtherance of their common intention criminally 

intimidated the victim on 1-12-13 at about 2. 30 P.M. near the taxi stand 
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in New Bongaigaon Railway Station and thereby committed an offence 

punishable u/s 506/34 IPC ? 

 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

 

DECISION ON POINT NO. 1, 2 & 3: 

 

4. For convenience of discussion all the three points are taken up together. 

Let me appreciate the evidence on record as regards the allegation of 

wrongful restraint and criminal intimidation. PW1 is Khirode Dey, S.I. 

who lodged the FIR. He deposed that on 1-12-13  he was posted as the 

2nd officer in the Bongaigaon P.S. when he received a call at about 4.41 

P.M. The caller identified himself as Addl. CJM, Bongaigaon and told him 

that after getting down at New Bongaigaon Railway Station from Rajdhani 

Express as he proceeded towards the nearby taxi stand, a guy scolded 

him in obscene language and threatened to kill him. After receiving the 

telephonic information, PW1 registered GD. Entry no. 18 dtd 1-12-13 and 

lodged a formal FIR in the  Bongaigaon P.S. Ext 1 is the extract copy of 

the G.D Entry and Ext. 2 is the FIR lodged by him.  

5. During cross examination he testified that the FIR discloses that the 

accused were suspected to be auto driver as informed by the caller. He 

stated that the FIR was registered by him as he was discharging the 

duties of the Officer-in-charge, Bongaigaon P.S. at the relevant time. He 

admitted that the date shown in the FIR is overwritten and there is no 

initial signature certifying it. He stated that the caller did not disclose him 

his name. He testified that he did not visit the place of occurrence and his 

statement was not recorded by the I/O.  

6. PW2 Sailendra Singh deposed that he does not know anything about 

the incident and he does not know the informant as well as the accused. 

PW3 Karendra Ray deposed that he had heard that some fighting had 

taken place in the station, but he does not know who were involved as he 

was not present at the station then. PW4 Nipun Ray denied having any 

knowledge as to the incident. PW5 Manindra Baruah is a hawker. 
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According to him, he had heard that some incident had happened at the 

station, but was not present at the station at the relevant time.  

7. PW6 Subhabrata Dutta is the victim in this case. He was the Additional 

Chief Judicial Magistrate, Dhubri at the relevant time. He deposed that on 

1-12-13 he got down from Rajdhani Express at about 4/ 4.30 P.M. at New 

Bongaigaon Railway Station and went to hire a vehicle to go to Dhubri. At 

that time one guy insisted him to hire his vehicle. When he refused, the 

said guy scolded him badly in foul language and manhandled him. PW6 

identified accused Dharmendra Ray as the person who had misbehaved 

with him that day. He stated that accused Dharmendra Ray had 

threatened him to kill. According to him, people gathered and intervened. 

He stated that he called up the Registrar (Vigilance) of the hon’ble 

Gauhati High court who asked him to lodge an FIR. So he went to 

Bongaigaon P.S and called the In-charge and verbally informed him about 

the matter. He stated that although his relatives were with him, but he 

had come out to the taxi stand alone to look for a vehicle.  He stated that 

the investigating officer recorded his statement over phone only. During 

cross examination, he testified that the alleged incident happened in the 

parking area near the railway station. He testified that though he is 

seeing accused Dharmendra for the first time after the alleged incident 

and the police did not conduct any test identification parade, he could 

vividly remember the face of the accused as he can never forget that 

incident. According to him, he had never been so insulted ever in his life.  

He denied that the accused did not abuse him and the accused was not 

present at the place of occurrence. He testified that he had fallen over a 

car bonnet when the accused manhandled him. He stated that it was his 

first visit at the Bongaigaon Railway station and he did not know anyone  

there.  

8. PW7 Shikhar Bordoloi, S.I, is the investigating officer in this case. he 

deposed that he was posted as I/C New Bongaigaon P.P at the relevant 

time when the officer-in-charge, Bongaigaon P.S. called him up on 1-12-

13 at about 6/6.30 P.M informing him that two or three guys had 

misbehaved with the Additional Chief Judicial Magistrate, Dhubri near 

New Bongaigaon Railway Station. After getting the telephonic information 
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he proceeded towards the place of occurrence.  He questioned few 

persons and came to know that two drivers argued with a passenger. But 

he did not find those two drivers at the station. Thereafter, he went to 

the police station and came to know that the FIR has been lodged and he 

has been given the charge of investigation. He stated that he took 

statement of the complainant (PW1) and recorded the statement of the 

victim (PW6) over phone. He again visited the place of occurrence at 

10.20 P.M and examined two witnesses who are drivers.  After 12 P.M he 

came to know that one of the drivers was in a nearby shop and the said 

driver named Dharmendra Ray was arrested and released on bail next 

day.  He stated that the other accused named Shankar Paul appeared in 

the police station on his own next day and he too was arrested and 

released on bail.  He exhibited the sketch map as Ext. 3 and the charge 

sheet as Ext. 4. During cross examination, he stated that the accused 

admitted to have argued with a passenger and the witnesses have named 

them.  He stated that no documents relating to vehicle of the accused 

were seized.  

9. Accused persons denied their involvement with the case while making 

statement u/s313 Cr. P.C. Accused Dharmendra Ray stated that he was 

on the main road near the Railway station when he was arrested. The 

other accused stated that as his name had surfaced in this case, he went 

to the thana on his own and got arrested. Accused Shankar Paul declined 

to adduce defence evidence. Accused Dharmendra Ray although stated 

u/s 313 Cr. P.C that he would lead defence evidence, but eventually he 

did not adduce any defence evidence.  

10. Now, on perusal of the testimony of the witnesses, it is apparent that the 

independent witnesses have not supported the version of the victim. PW2 

and PW4 have denied their knowledge as to the incident in toto. PW3 

PW5 have spoken about an incident in the Railway station which they did 

not witness but heard from others. Therefore, it is proved otherwise that 

some incident had happened in the Railway station on that day. The 

victim (PW6) has identified accused Dharmendra Ray as the person who 

had misbehaved with him. PW6 clearly stated that as he went to the 

nearby taxi stand to hire a vehicle, the accused insisted him to hire his 
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vehicle. As he declined the offer, the accused manhandled him and 

abused him in filthy language and also threatened to kill him. He stated 

that it was his first visit to New Bongaigaon Railway station and he knew 

no one there. The defence could not bring out any vital contradiction in 

his evidence and break his testimony apart from giving mere suggestions.  

The I/O (PW7) has testified that he visited the place of occurrence the 

same evening and got to know that two drivers had argued with a 

passenger that day. On his second visit to the place of occurrence at 12 

P.M., he got to know that one of the culprits was in a shop near the 

Railway station. So he went there and arrested accused Dharmendra Ray.  

The evidence of PW7 remained more or less intact during cross 

examination.  

11. It is seen that the victim has implicated only accused Dharmendra Ray. 

Since the independent witnesses have not supported the victim, let me 

see if the sole testimony of the victim can be relied upon or not. As 

already discussed, the victim’s testimony could not be broken during cross 

examination. He has no prior enmity with the accused and the accused is 

not known to him personally. So there is less chances of manipulation. In 

Joseph V. State of Kerala, AIR 2003 SC 507 (510) Hon’ble apex 

court has held:- 

“......... Section 134 of the Indian Evidence Act provides that no particular 

number of witnesses shall in any case be required for the proof of any 

fact and, therefore, it is permissible for a court to record and sustain a 

conviction on the evidence of a solitary eye witness. But, at the same 

time, such a course can be adopted only if the evidence tendered by such 

witness is cogent, reliable and in tune with probabilities and inspires 

implicit confidence. By this standard, when prosecution case rests mainly 

on the sole testimony of an eye- witness, it should be wholly reliable. 

 

12. It is the quality and not the plurality of the witnesses that counts. 

Convictions can be based on the testimony of single reliable witness, as 

held in 1997 (1) SCC 283, 2011 (4) SCC 336 . 

13. Further, the alleged occurrence took place outside the Railway station 

which is a very busy place, frequented by people from various walks of 
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life. In a Railway station people come and go. Even the taxi drivers 

outside the station are not static. Therefore, it cannot be presumed that 

the same set of people who must have witnessed the incident would be 

found by the police for investigation purpose. The independent witnesses 

examined by the prosecution have denied having witnessed anything. 

However, one of them (PW3) heard about a fighting incident in the 

station and another (PW5) told that he heard about some quarrel that 

took place in the station. So, the prosecution story about an untoward 

incident involving the victim taking place outside the Railway Station 

seems plausible as well as believable. At the same time we cannot ignore 

the testimony of PW6 (victim) who is a natural witness and his testimony 

remained intact during cross examination. He could identify the actual 

culprit from amongst the two accused standing in the dock. PW6 is a 

Chief Judicial Magistrate, Dhubri (at the relevant time he was the 

additional Chief Judicial Magistrate, Dhubri) and he is no rustic. His 

memory and the capacity to recall an incident involving himself, as a man 

of prudence cannot be doubted. 

14.  The ld. Defence counsel argued that the victim identified the accused for 

the first time in the court and no test identification was done in this case.  

In the case of Mahabir Vs. The State of Delhi, 

MANU/SC/2167/2008( AIR2008SC2343), the hon’ble Supreme 

Court while taking cue from Jadunath Singh and Anr. v. The State of 

Uttar Pradesh MANU/SC/0132/1970 (1971CriLJ305), Harbhajan 

Singh v. State of Jammu and Kashmir MANU/SC/0127/1975( 

1975CriLJ1553 ), has held regarding identification of accused in the 

court in the following words: 

“It is trite to say that the substantive evidence is the evidence of 

identification in Court. Apart from the clear provisions of Section 9 of 

the Evidence Act, the position in law is well settled by a catena of 

decisions of this Court. The facts, which establish the identity of the 

accused persons, are relevant under Section 9 of the Evidence Act. As a 

general rule, the substantive evidence of a witness is the statement 

made in Court. The evidence of mere identification of the accused 

person at the trial for the first time is from its very nature inherently of 
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a weak character. The purpose of prior test identification, therefore, is 

to test and strengthen the trustworthiness of that evidence. It is 

accordingly considered a safe rule of prudence to generally look for 

corroboration of the sworn testimony of witnesses in Court as to the 

identity of the accused who are strangers to them, in the form of earlier 

identification proceedings. This rule of prudence, however, is subject to 

exceptions, when, for example, the Court is impressed by a particular 

witness on whose testimony it can safely rely, without such or other 

corroboration. The identification parades belong to the stage of 

investigation, and there is no provision in the Code which obliges the 

investigating agency to hold or confers a right upon the accused to 

claim, a test identification parade. They do not constitute substantive 

evidence and these parades are essentially governed by Section 162 of 

the Code. Failure to hold a test identification parade would not make 

inadmissible the evidence of identification in Court. The weight to be 

attached to such identification should be a matter for the Courts of fact. 

In appropriate cases it may accept the evidence of identification even 

without insisting on corroboration.”  

 

15. In Jadunath Singh and Anr. v. The State of Uttar Pradesh 

MANU/SC/0132/1970 (1971CriLJ305) , the submission that 

absence of test identification parade in all cases is fatal, was not accepted 

by the Hon’ble Supreme  Court. In that case the witnesses had seen the 

accused over a period of time and were independent witnesses having no 

affinity with deceased and entertained no animosity towards the 

appellant. So the identification of the accused by the independent 

witnesses in the court was accepted as reliable.  

16. In Harbhajan Singh v. State of Jammu and Kashmir 

MANU/SC/0127/1975( 1975CriLJ1553 ), though a test identification 

parade was not held, the Hon’ble Supreme  Court upheld the conviction 

on the basis of the identification in Court corroborated by other 

circumstantial evidence.  

17.  Similar points were raised in Amitsingh Bhikamsing Thakur 

Vs. State of Maharashtra, MANU/SC/7004/2007 

javascript:fnOpenGlobalPopUp('/ba/disp.asp','16588','1');
javascript:fnOpenGlobalPopUp('/citation/crosscitations.asp','MANU/SC/0132/1970','1');
javascript:fnOpenGlobalPopUp('/citation/crosscitations.asp','MANU/SC/0132/1970','1');
javascript:fnOpenGlobalPopUp('/citation/crosscitations.asp','MANU/SC/0132/1970','1');
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(AIR2007SC676),  and the hon’ble Apex Court gave the same 

reasoning.   

18. Now coming to the instant case, PW6 has stated that he can never forget 

the face of accused Dharmendra as he never felt so insulted in his life 

before. According to PW6, it was accused Dharmendra who manhandled 

him and abused him. As discussed above, the testimony of PW6 inspires 

confidence. Therefore, non identification of the accused during 

investigation by the victim is not considered fatal to this case.  

19. The defence also argued that the prosecution story is doubtful because it 

is not clear as to how the formal complainant came to know about the 

incident. The formal complainant (PW1) stated that he got a telephonic 

information and the caller identified himself as Additional Chief Judicial 

Magistrate, Dhubri. PW6 who is the victim deposed that he went to the 

police station and called the in-charge of the police station through a 

constable and verbally told him about the incident. He did not lodge the 

case himself. As such it is proved that PW1 received the information 

verbally. The formal FIR was lodged by PW1. As such the prosecution 

story does not seem to be doubtful because the initial information was 

verbal, not written.  

20.  In  Ravi Kumar Vs. State of Punjab, (2005) 9SCC315 

(MANU/SC/0178/2005) it was held : 

“The First Information Report is a report giving information of the 

commission of a cognizable crime which may be made by the 

complainant or by any other person knowing about the commission 

of such an offence. It is intended to set the criminal law in motion. 

Any information relating to the commission of a cognizable offence 

is required to be reduced to writing by the officer-in-charge of the 

Police Station which has to be signed by the person giving it and the 

substance thereof is required to be entered in a book to be kept by 

such officer in such form as the State Government may prescribe in 

that behalf. The registration of the FIR empowers the officer-in-

charge of the Police Station to commence investigation with respect 

to the crime reported to him. A copy of the FIR is required to be 
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sent forthwith to the Magistrate empowered to take cognizance of 

such offence. After recording the FIR, the officer-in-charge of the 

Police Station is obliged to proceed in person or depute one of his 

subordinate officers not below such rank as the State Government 

may, by general or special order, prescribe in that behalf to proceed 

to the spot to investigate the facts and circumstances of the case 

and if necessary to take measures for the discovery and arrest of 

the offender. It has been held time and again that the FIR is not a 

substantive piece of evidence and can only be used to corroborate 

the statement of the maker under Section 161 of the Indian 

Evidence Act, 1872 (in short the 'Evidence Act') or to contradict him 

under Section 145 of that Act. It can neither be used as evidence 

against the maker at the trial if he himself becomes an accused nor 

to corroborate or contradict other witnesses. It is not the 

requirement of law that the minutest details be recorded in the FIR 

lodged immediately after the occurrence. The fact of the state of 

mental agony of the person making the FIR who generally is the 

victim himself, if not dead, or the relations or associates of the 

deceased victim apparently under the shock of the occurrence 

reported has always to be kept in mind. The object of insisting upon 

lodging of the FIR is to obtain the earliest information regarding the 

circumstance in which the crime was committed.” 

21. In view of the above, I hold that the contradiction, if any, between the 

version of PW1 and PW6 is minor and not fatal to the prosecution case. It 

is thus clear from the evidence of the sole reliable witness (PW6) that 

accused Dharmendra restrained him while he was going to hire a vehicle 

outside the New Bongaigaon Railway station and manhandled him and 

threatened him for not hiring his vehicle. PW6 has not implicated accused 

Shankar Paul in any manner. Once the court believes his testimony, next 

point to be decided is what offence has been committed by the accused. 

To prove an offence u/s 341 IPC, the prosecution must prove that the 

accused voluntarily obstructed a person from proceeding in a direction 

which he had a right to proceed. In the present case, PW6 categorically 

javascript:fnOpenGlobalPopUp('/ba/disp.asp','15755','1');
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stated that he went out of the station looking for a vehicle when accused 

Dharmendra insisted him to hire his vehicle. As he refused, the accused 

manhandled him and abused him and also threatened him. No charge has 

been framed as regards the allegation of manhandling. No doubt 

manhandling necessarily involves use of force and by such use of force if 

someone is restrained from proceeding towards a certain direction which 

he had a right to proceed, it would amount to wrongful restraint. Thus 

offence u/s 341 IPC is made out against accused Dharmendra Ray. 

22. As far as the allegation u/s 294 IPC is concerned PW6 has not 

stated what were the obscene words uttered by accused 

Dharmendra. In order to establish an offence u/s 294 IPC the 

prosecution has to prove the following:  

i. the accused does any obscene act in any public place to 

the annoyance of others, or 

ii. the accused sings, recites or utters any obscene song, 

ballad, words, in or near any public place. 

23. Furthermore, the prosecution ought to have proved that the accused  

criminally intimidated the victim as required u/s 506 IPC. Section 506, IPC 

deals with punishment for criminal intimidation. Section 503 defines the 

said offence. It has following essentials.  

(1) Threatening a person with any injury;  

(a) to his person, reputation or property ; or  

(b) to the person or reputation of any one in whom that person is 

interested.  

(2) The threat must be with intent; 

 (a) to cause alarm to that person; or  

(b) to cause that person to do any act which he is not legally bound 

to do as means of avoiding execution of such threat; or  

( c)  to cause that person to omit to do any act which that person is 

legally entitled to do as means of avoiding execution of such threat.  

24. Therefore, intention must be to cause alarm to the victim and whether he 

is alarmed or not is really of no consequence. The material has to be 

brought on record to show that intention was to cause alarm to that 

person. Here in this case, accused Dharmendra told that he would kill the  
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victim. Whether the said statement of the accused was really made with 

an intention to cause alarm is a question of fact. The parties are not 

known to each other. The victim was merely looking for a vehicle to hire 

and the accused insisted that his vehicle be hired and for that matter he 

wrongfully restrained the victim. But mere utterance of words does not 

constitute an offence of criminal intimidation. It can hardly be assumed in 

the present facts and circumstances of the case that the accused had the 

intention to cause alarm in the minds of a passenger (victim) so as to 

compel him to hire his vehicle.  

25. Therefore, the offence u/s 294/506 IPC is not established against accused 

Dharmendra.  

26. Because of what has been discussed above, I find that the prosecution 

has been able to prove the guilt of accused named Dharmendra Ray u/s 

341 IPC beyond reasonable doubt. Hence, accused Dharmendra Ray is 

convicted u/s 341 IPC. The prosecution has however, failed to prove the 

charges against accused Shankar Paul. Accused Darmendra Ray is 

acquitted of the charge u/s 294/506 IPC and accused Shankar Paul is 

acquitted of the charge u/s 341/294/506 IPC.  

27.  I have heard both sides on the question of sentence. Ld. A.P.P submitted 

that since the case has been fully established against accused 

Dharmendra Ray he may be given the maximum punishment. On the 

other hand, the ld. Defence counsel submitted that the accused did not 

commit the offence intentionally and is a poor guy, so he may be released 

after giving him due admonitions. 

28. I have also considered if the benefit of the Probation of Offenders Act, 

1958 can be accorded to the convicted accused. It is seen that the 

offence was committed in the heat of the moment and there was no 

premeditation. But it is also to be noted that the offence was committed 

against a hapless passenger who had just got down from a train and was 

looking for a taxi and accused Dharmendra wrongfully restrained him and 

tried to force him to board his vehicle by means of force. Railway station 

is a place where people from various places come. Some people come for 

tourism purposes also. If the passengers or tourists are misbehaved in 

such a way then it is highly detrimental to the reputation and economic 
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prospects of a particular place. In case accused Dharmendra Ray is 

released on probation it would give a wrong signal to the society. Hence, 

I refrain from giving him any benefit under the aforesaid Act. 

29. After considering all the above, I deem it fit to impose a fine of Rs 500/- 

upon accused Dharmendra Ray u/s 341 IPC, i/d of fine S.I. for 7 days. 

Accused Shankar Paul is acquitted of all the charges and set at liberty 

forthwith. Bail bonds of both the accused are extended for the next six 

months. Furnish a free copy of the judgment to accused Dharmendra 

Ray. Given under the hand and seal of the court on 27-5-15.  

 

 

Typed and delivered by 

 

S. Handique, SDJM(S), Bongaigaon 
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APPENDIX 

PROSECUTION WITNESS 

PW1.. S.I., KHIRODE DEY 

PW2..SAILENDRA SINGHA 

PW3..KARENDRA RAY 

PW4..NIPUN RAY 

PW5..MANINDRA NATH BARMAN 

PW6.. SUBHABRATA DUTTA 

PW7..S.I. SHIKHAR BORDOLOI 

PROSECUTION DOCUMENTS 

EXT. 1.. G.D. ENTRY EXTRACT 

EXT. 2.. FIR 

EXT. 3..SKETCH MAP 

EXT.4..CHARGE SHEET 

DEFENCE EVIDENCE.. NONE 

 

 


