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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE 

(S), BONGAIGAON 

 

PRESENT: S. HANDIQUE, AJS 

 

 

 

 

G.R. 655/14 

(U/S 379 IPC) 

 

 

 

State 

 

v. 

 

Mizanur Rahman 

 

 

 

For prosecution:  Mr. Sameer.Kr. Nath, APP 

For defence : Mr. Hanif. Ali, Advocate 

Evidence recorded on: 8-9-14, 20-9-14, 23-12-14 

Accused examined u/s 313 Cr. P.C on: 23-12-14 

Arguments heard on: 3-1-15 

Judgment delivered on: 9-1-15 

 

 

 

 

 

JUDGMENT 

 

 

1. The prosecution case is that complainant Rupali Barman lodged an 

FIR on 26-7-14 in the North Bongaigaon Police Outpost alleging 

that accused Mizanur Rahman was caught by some guys of her 

neighbourhood when he had come to steal wooden logs from her 

house. It is alleged that the accused was caught while he was loading 

logs of wood in a pushing cart at about 12 AM. The FIR was 

registered as Bongaigaon P.S. Case no. 450/14 u/s 379 IPC. 

Meanwhile the accused who was apprehended by the public was 

taken into custody by the police and produced before the court and 

he was remanded to hajot. After investigation, the police filed charge 

sheet against him u/s 379 IPC. The ld. CJM, Bongaigaon took 

cognizance of the case and transferred the case to this court. 

2. The accused was released on bail in due course of time. After 

receiving the case record the accused appeared and received 

necessary copies as per provisions of law. The formal charge was 

framed against him u/s 379 IPC. The charge framed against him was 
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read over and explained to him to which he pleaded not guilty and 

claimed trial. 

3. The prosecution examined six witnesses including the Investigating 

Officer (hereinafter referred to as I/O). The accused was examined 

u/s 313 Cr. P.C wherein he denied the incriminating materials put to 

him and also declined to adduce defence evidence. 

4. The following points for determination has been framed in this case: 

 

 

POINTS FOR DETERMINATION 

 

1. Whether the accused stole logs of wood from the complainant‟s house 

at about 12 P.M on 26-7-14 and was caught red handed and thereby 

he has committed an offence punishable u/s 379 IPC? 

 

 

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

 

5. It is an admitted fact the accused was apprehended by the public and 

handed over to the police. The prosecution alleges that he was 

caught while he was stealing wooden logs from Rupali Barman’s 

house at midnight. I have perused the evidence on record. 

Complainant Rupali Barman was examined as PW1. She stated in 

her evidence that while she was sleeping in her house on that 

particular night Arjun and Sanjay woke her up and informed that her 

wooden door/ window frames have been stolen and the thief has 

been caught. She was informed that the thief was caught while he 

was loading the logs in a pushing cart. She stated that she identified 

her log of woods and lodged the FIR. The police seized the logs vide 

Ext. 2. She exhibited her FIR as Ext. 1. She is also a seizure witness. 

During cross examination she testified that the necessary papers 

regarding her wooden logs are not filed before the court. She stated 

that she saw the pushing cart on the road but did not see Mizanur at 

night. According to her, the log of woods were lying by the side of 

the road which is on her west. She denied that the case has been filed 

as she has some property dispute with the accused.  

6. PW2 Sanjay Barman deposed that he was playing ludo in his 

neighbour’s house at that night. He heard a sound while coming out. 

Then he saw a pushing cart in front of Rupali Barman’s house. He 

also saw one person was coming out of Rupali’s house. When he 

asked, the person did not respond. Thereafter 2/3 other people came 

out. They saw the wooden frames near the pushing cart. Then they 

apprehended the accused and kept him over night in the club and 

handed him over to the police next day. He exhibited his signature in 

the seizure list as Ext. 2(2).  During cross examination, he stated that 

there was no electricity in Rupali’s house. He does not know who 

was the owner of the pushing cart. He denied that he did not see 

Mizanur coming out of Rupali’s house and that he did not accost the 

accused. However, he could not say the size of the log of woods. He 

saw the log of woods lying on the road. According to him, the police 

did not seize the logs from the accused. 

7. PW3 Arjun Barman deposed that he was playing ludo in Jitu’s 

house that night with Sanjay. When he came out to urinate he saw a 
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person coming out of Rupali’s house. According to him, Sanjay was 

with him.  As they raised alarm, neighbours arrived. He saw the log 

of woods in the jungle adjacent to the road. The accused was caught 

and he was kept confined in the club. He is a seizure witness. He 

exhibited his signature as Ext. 2(3). During cross examination he 

stood firm to the statement that he saw the accused while he came 

out to urinate. He testified that Sanjay came out earlier than him. He 

could not say what was written in the seizure list and who else had 

signed it. But he stated that the signatures were taken in the club 

field.  

8. PW4 Bipul Barman is also a neighbour. As per his statement he was 

also playing ludo in Jitu’s house that night. He stated that Sanjay 

came out to urinate and saw Mizanur who was coming out of 

Rupali’s house. According to him Sanjay called them out and they 

caught Mizanur. When interrogated, the accused told them that he 

was going to sell the log of woods in Chaprakata Railway Gate. But 

the accused did not disclose to them from where he got the log of 

woods. He stated that the accused told them that he had entered 

Rupali’s house to attend nature’s call. PW4 stated that he saw the 

pushing cart which was hidden in the jungle in Rupali’s boundary. 

According to him, Mizanur had confessed to them that he had 

brought out the wooden frames from Rupali’s house. He too 

exhibited his signature in the seizure list as Ext. 2 (4). He stated that 

the police was informed and the police took the accused to custody. 

During cross examination he denied that he did not state before the 

police that Mizanur had not told them that he was going to sell the 

log of woods in Chaprakata. He also denied that he did not state 

before the police that Mizanur had told them that he entered Rupali’s 

house to attend nature’s call. He could not say the contents of the 

seizure list. According to him, the logs were about 4 x 3 in size. He 

denied that the accused did not steal the log of woods. It is to be 

noted that the defence though tried to elicit few contradictions in his 

testimony but the investigating officer was not confronted with these 

contradictions. So I do not consider these as vital contradictions.  

9. PW5 Santosh Kr. Barman is also a neighbour. From his testimony it 

appears that he was sleeping at his house when he heard hue and cry 

and came out. According to him, some guys were watching T.V. in 

his house. The guys told him that Mizanur had come to steal wooden 

logs from Rupali’s house. He stated that Mizanur confessed to the 

crime. The accused was taken to the club. The police took the 

accused to custody. During cross examination he testified that 

Sanjay, Bipul etc were playing ludo, watching T.V in his house. He 

denied that he did not state before the police that the accused had 

confessed. He also denied that he did not see the pushing cart and 

the woods.  

10. PW6 Ganesh Sarkar is the investigating officer. He deposed that the 

I/C of North Bongaigaon P.P. received an information over phone on 

26-7-14 and made GD Entry no. 651 dtd 26-7-14 and asked him to 

proceed to Popragaon. He then proceeded to Popra gaon along with 

his staff. He took the accused into custody along with the pushing 

cart and according to him, the cart and the log of woods were given 

in zimma of  G.P. President Smti Jasoda Pathak. The FIR was 

lodged the same day by Rupali Barman at 4. 30 P.M. and G.D. Entry 
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no. 661 dtd 26-7-14 was registered and the FIR was forwarded to 

Bongaigaon P.S. for registration. Thereafter, he received the charge 

of investigation. He filed charge sheet ( Ext. 4)  against the accused 

u/s 379 IPC as there were enough materials against him. He 

exhibited the GD. Entry extracts as Ext. 3 and Ext. 3(1). During 

cross examination, he testified that he has not examined Mubajud 

Hussain although he had made the phone call to I/C/. According to 

him, he saw the log of woods in the club in Popragaon, but he has 

not examined the President, Secretary of the club. He has further 

testified that he has not examined zimmadar Jasoda Pathak as a 

witness. He testified that he has not mentioned the type of the wood 

in the seizure list.  

11. From the above evidence of PWs it is proved that PW2, PW3 saw 

the accused coming out of informant’s house at night. They also saw 

a pushing cart and few log of woods nearby. PW2, PW3, PW4 were 

playing ludo together prior to the alleged incident. PW2 first came 

out  and saw the accused, then PW2 came out and thereafter PW3 

and others came. PW5 has also testified that PW2, PW3 were 

playing ludo in his house at the relevant time. The informant was 

informed about the matter later on. She identified the logs as her 

own, though she did not see the accused that night. She has testified 

during cross examination that she saw the cart on the road and the 

logs were lying near the road. PW2 also stated that the logs were 

lying on the road. According to PW3 the logs were lying in the 

jungle near the road. Apparently none of the witnesses saw the 

accused either taking out the logs or loading them into the cart. But 

he was seen coming out of informant’s house at night, a cart was 

seen out side her house and the logs were lying on the road nearby, 

so all these facts invariably point towards the guilt of the accused, 

though no one saw the accused actually removing the logs. The 

offence u/s 379 IPC is complete as soon as the accused moves a 

property out of possession of the owner without his consent.  

12. In the present case, the logs of wood were found lying by the side of 

the road outside informant’s house. The accused was found coming 

out of the informant’s house by PW2, PW3. The pushing cart was 

also found nearby. Further, the accused during his examination u/s 

313 Cr. P.C. that he was caught on the road in Popragaon at 7 A.M.  

by Sanjay (PW2) , Arjun (PW3), Jitu. According to him, he was 

coming from Railgate while he was caught. He stated that he had 

gone to Railgate at 6 A.M.  and he was bringing rice in  his cart at 

that time. He stated that the police seized his cart. According to him, 

he was kept in the club for 3/ 4 hours and the police took him to 

police station at 10 A.M. Thus he has in a way admitted that he was 

caught with a cart. He has not led any evidence to prove that he was 

caught in the morning hours and not at night. If he was carrying a 

bag of rice in the cart then the bag of rice ought to have been seized. 

In fact none of the witnesses have stated as to the presence of any 

bag of rice in the cart. In the present case the chain of circumstances 

is unbroken, strong  and pointing towards the guilt  of the accused. 

The explanation given by him further strengthens the prosecution 

case that he was caught with a pushing cart outside the house of the 

complainant at night and logs of wood belonging to the informant 

were lying nearby.  In the case of Sharad Birdichand Sarda Vs. 
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State of Maharashtra, 1984 AIR 1622, the hon’ble Supreme Court 

has held that in a case purely based on circumstantial evidence the 

prosecution must prove every link of the chain and complete the 

chain. Infirmity or lacuna in the prosecution cannot be cured by false 

defence or plea, however false plea can be used as an additional link 

to fortify the prosecution case. It was further held that before a false 

explanation can be used as an additional link, the following essential 

conditions must be satisfied: 

 (a).  various links in the evidence led by prosecution  have been 

satisfactorily proved. 

(b). the said circumstances point to the guilt of the accused with 

reasonable definiteness 

(c) the circumstances is in proximity to the time and situation.  

 

Further it was held in the above case that before a case against an 

accused vesting on circumstantial evidence can be said to be fully 

established the following conditions must be satisfied as laid down 

in Hanumant Vs. State of M.P., (1953) SCR 1091: 

 

1. The circumstances from which the guilt of the accused is to be 

drawn should be fully established 

2. the facts so established should be consistent with the hypothesis of 

guilt of the accused, that is to say, they should not be  explainable on 

any other hypothesis except that the accused is guilty 

3. the circumstances should be of a conclusive nature and tendency 

4.  they should exclude every possible hypothesis except the one to be 

proved 

5. there must be a chain of evidence  so complete as not to leave any 

reasonable  ground for the conclusion consistent with the innocence  

of  the accused and must show that in all human probability the act 

must have been done by the accused.   

13.  In my opinion the prosecution has established the case beyond an 

iota of doubt against the accused. The defence tried to prove that the 

seized logs did not belong to the informant as she was not given 

zimma of the same. There is a vast difference between the terms “ 

zimma/ custody’ and ‘ownership’. For taking zimma one need not be 

an owner. The I/O (PW6) has testified that he gave zimma of the 

logs to the Gaon Panchayat President. All the witnesses have 

testified that the log of woods belonged to the informant. The ld. 

Defence counsel argued that the prosecution is not sure as to 

whether the seized articles were actually log of woods or window/ 

door frames. According to the ld. Defence counsel, the FIR mentions 

that the informant had bought the log of woods for construction 

purpose but the witnesses deposed that wooden frames were stolen. I 

have carefully perused the evidence of PWs as well as the seizure 

list and FIR. The FIR describes that the logs of wood were bought 

for her house. During trial the informant stated that her ‘soukath’ ( 

door and window frames) were stolen. PW2, PW3, PW4 have also 

testified it as ‘soukath’.  PW5 simply mentioned it as ‘kath’ (wood). 

The seizure list shows three ‘wooden battams’ were seized along 

with a pushing cart. The term ‘wooden battam’ also mean logs of 

wood. The FIR does not describe whether the stolen logs were 

finished ones or not, nor did the defence put any such questions to 
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the informant as well as other witnesses. In my opinion it does not 

make any difference whether the logs of wood were finished 

products or not at the relevant time to strictly bring it within the 

meaning of ‘window/ door frames’/ soukath, more so when the 

identity and ownership of the same is proved to the satisfaction of 

the court. The ld. Defence counsel while relying on the decision on 

Dilip Chakraborty & anr Vs. State of Assam, 2007 (1), GLJ 527 
has argued that the witnesses have given contradictory evidence as 

to the type of the stolen articles. I have carefully gone through the 

above case law wherein the hon’ble High Court has held regarding 

contradictory evidence in the following words 

 

“ When two witnesses contradict each other, a court, 

exercising criminal jurisdiction, cannot take an easy route 

of branding the evidence as contradictory and reject the 

same; rather, in such circumstances, it is the bounden duty 

of the court to ascertain as to which of the two witnesses is 

telling the truth. If, because of the nature of evidence on 

record, the court finds that it is unable to decide as to 

which version is true, it is only that the evidence of both 

the witnesses will be discarded as unsafe to rely upon.”  

 

14.  In my opinion, there is no such contradiction between the evidence 

of PW1, PW2, PW3, PW4, PW5 as regards the type of the wood. 

The defence also argued that mere apprehension of the accused by 

the public does not prove that he stole informant’s logs of wood. It 

was also argued that the witnesses are related to the informant and 

the case has been filed as the informant has some dispute with the 

accused. All the PWs have denied that they have testified in favour 

of the informant as she is related to them. PW2, PW3, PW4, PW5 

are somehow related to the informant and are also her neighbour. 

The Hon’ble Supreme Court in the case of Kartik Malhar V. State 

of Bihar, (1996) 1 SCC 614, has held that a close witness who is a 

natural witness cannot be regarded as an interested witness. The 

term „interested‟ postulates that the witness must have some direct 

interest in having the accused somehow or the other convicted for 

some animus or for some other reason.  

15. The defence has not proved any past enmity between the parties. The 

accused on the other hand stated that he had a quarrel with Jitu one 

week prior to the incident, so he was caught that day.  Mere fact that 

the PW2, PW3, PW4 are related to the informant does not make 

them interested witnesses. Their presence at the place of occurrence 

at the relevant time is purely circumstantial.   

16. Thus considering all the above, I hold the accused guilty  and 

convict him u/s 379 IPC. I have heard both the sides on the quantum 

of sentence. The ld A. P. P submitted that since the offence has been 

proved against him the appropriate sentence should be passed 

considering the facts and circumstances of the case. The ld. Defence 

counsel argued that the accused is a poor guy and he has spent 

substantial period in the jail. So he may be shown a bit of leniency. I 

have pondered over the rival submissions.  

17. I have also considered whether the accused can be released on 

Probation of good conduct. The accused is 26 years of age and there 
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is no record of any previous conviction against him. He is a 

cultivator.  But considering the fact that by releasing him on 

probation would give a wrong signal to the society, I refrain from 

giving him any benefit under the Probation of Offenders Act, 1958. 

It is a fact that the stolen logs have been recovered. The accused has 

spent almost 17 days in the jail. Considering all the above, I pass the 

following order against him. 

 

 

 

ORDER 

 

18. The accused is sentenced to imprisonment for two months for the 

offence u/s 379 IPC. The period already undergone is set off against 

the period of sentence. He is also directed to pay a fine of Rs 500/-, i/d 

of payment of fine S.I for 15 days. A free copy of the judgment shall 

be furnished to the accused.  

19.  Given under the hand and seal of the court on 9-1-15.  
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ANNEXURES 

PW1.. RUPALI BARMAN 

PW2..SANJAY BARMAN 

PW3..ARJUN BARMAN 

PW4..BIPUL BARMAN 

PW5..SANTOSH KR. BARMAN 

PW6..SI, GANESH SARKAR 

 

EXHIBITS 

 

EXT.1.. FIR 

EXT. 2 .. SEIZURE LIST 

EXT. 3, 3 (1).. GD EXCERPTS 

EXT. 4.. CHARGE SHEET 


