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COURT  OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE  AT BANGAIGAON   

 

G.R CASE NO 734 /12 

 

STATE   

VS   

SUBRATO ACHARJEE 

                                                            ACCUSED U/S 341/427IPC. 

PRESENT : SRI DEBASHISH SAIKIA,AJS 

SAMEER KUMAR NATH………….ADVOCATE FOR THE STATE 

NAZIR HUSSAIN, N.CHAKRABORTY …………ADVOCATE FOR THE ACCUSED. 

DATE OF HEARING………......22.10.13,5.12.13,8.4.14,19.11.14. 

DATE OF ARGUMENT……......19.1.15. 

DATE OF JUDGMENT……….. .30.1.15. 

                                                             JUDGMENT 

1)  Complainant/Informant Amal Karmakar lodged a complaint before 

the court  on 6.12.12 stating inter-alia that on 1.12.12 at about 9.30 pm  

while he was returning to his home, he on his way found accused 

Subroto Acharjee trying to break open the lock of the jewellery shop 

belonging to his father situated at Dangtol Bazar. Noticing the above 

incident when he stopped his motor cycle to enquire as to why the 

accused was trying to break the lock the accused abused him and 

attacked his motorcycle with a rod causing damage to his motor cycle. 

The complainant further alleged that the accused even threatened to 
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assault him on his head with the rod he was carrying and thereafter 

snatched a gold bracelet, a gold chain, and rupees three thousand from 

him. In the complaint it was also alleged that the matter was 

immediately reported at the police outpost, but the police personnel’s 

present there asked him to file a written complaint and produce 

witnesses and send him back.      

2)  The complaint was thereafter sent to O.C Dhaligaon P.S for 

investigation and the O.C of Dhaligaon on receipt of the complaint 

treating the same as an ezaher registered the same as Dhaligaon P.S 

case no 207/12 u/s 394/448/511/427PC and started investigation of the 

same. On completion of investigation police submitted charge sheet 

against the accused person u/s 341/427IPC. 

3)  Cognisance of the case was taken and processes were issued. On 

appearance of the accused copy of the case was furnished, and 

particulars of offence u/s 341/427IPC was explained to which the 

accused pleaded not guilty and claimed to be tried. Prosecution in 

order to prove its case examined six witnesses including the informant 

victim and the I/O.  The defence plea is of total denial. Statement of the 

accused u/s 313 CrPC was recorded in which the accused reiterated his 

defence plea. Accused however declined to adduce evidence.  Heard 

arguments of both sides. 

4) The points for determination are (i) Whether the accused on 1.12.12 

at about 9.30 pm caused wrongful restraint to the informant at Dangtol 

bazaar under Dhaligaon P.S and thereby committed an offence 

punishable u/s 341IPC?  
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5) (ii)Secondly whether the accused on the same day time and place      

caused mischief by damaging the informants motor cycle thereby 

committing an offence punishable u/s 427 IPC? 

DISCUSSION,DECISIONS AND REASONS THEREFOR 

 6) Learned defence counsel at the very outset submitted that the 

prosecution case is full of contradictions and as such the prosecution 

version is unreliable. Secondly it was submitted that the prosecution 

has failed to examine all the charge sheeted witnesses for which the 

prosecution case becomes unreliable. Thirdly it was also submitted that 

there is also a discrepancy regarding the ownership of the seized motor 

cycle. Lastly it was also submitted that there was an unexplained delay 

of five days in lodging the case which also weakens the prosecution 

case. As against this the learned counsel for the state submitted that 

the prosecution case has been established to the hilt.  

7)  In the backdrop of submissions so made it now has to be seen as to 

how far the prosecution has been able to bring home the charge 

against the accused. For this the evidence adduced by the prosecution 

side needs to be scrutinized. 

8)   A close perusal of the evidence of the informant Pw1 discloses that 

he has in his evidence has stated that on the night of 1.12.12 at about 

9.30 pm while he was on his way to his home from his jewellery shop, 

he noticed that the accused was trying to break open the lock of his 

father’s jewellery shop and seeing this he stopped his motor cycle and 

enquired from the accused as to why he was doing that, and the 

accused then attacked his motorcycle on the pretext of a case being 

lodged against him by his father. The informant further deposed that 

the accused broke the glass of his motor cycle with a rod he was 
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carrying and he further gave a blow on the seat of the motorcycle as a 

result of which he received injury on his back. The Pw1 in his evidence 

also deposed that after breaking the backlight of his motorcycle, the 

accused caught hold of his neck and snatched away the gold chain from 

his neck, a gold bracelet from his wrist and a sum of rupees three 

thousand from his pocket. PW1 deposed that he thereafter reported 

the matter to his father and thereafter went to Dangtol O.P and on the 

advice of the police official he lodged the complaint before the court 

which he identified as Ext1. The evidence of the Pw1 regarding the 

damage caused to motor bike of the informant by the accused was 

amply corroborated by Pw3, PW4, and PW5. These three witnesses 

have supported the evidence of the informant Pw1 and all of them 

were categorical in their evidence that the accused had caused damage 

to the motorcycle of the informant by hitting the same with a rod. 

These witnesses have however not stated anything regarding the 

assault upon the informant and the snatching of gold chain, bracelet 

and money from the informant. The fact that the informant’s motor 

bike got damaged also receives ample corroboration from the M.V.I 

report Ext2 which mentions the fact of damage as is disclosed on 

examination by the M.V.I. Further the fact that the informant has to 

repair his motor cycle for the damage so caused is further strengthened 

by the receipt Ext5 exhibited and proved by him in his evidence without 

any objection, which discloses replacement and fittings of the damaged 

parts through its authorized dealer which has issued a receipt in this 

regard.  

9)  The evidence adduced by the informant Pw1 and the other 

prosecution witnesses viz Pw3, PW4 and Pw5 who were examined as 

eye witnesses were minutely perused. Nothing material could be 
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elicited from the above witnesses to shake their credibility. Presence of 

the above witnesses near the place of incident, also could not be 

discredited, nor there is anything in the evidence to show that these 

witnesses were inimical towards the accused and has a reason to falsely 

depose against the accused. Slight variations appearing in the evidence 

of the above witnesses not affecting the core of the prosecution case is 

but normal. The submission of the learned counsel regarding 

contradictions appearing in the evidence of the witnesses was also 

considered, but perusal of the cross examination of the I/O Pw6 

revealed that not a single contradiction was proved through the I/O.  

On the other hand it is true that the prosecution has not examined all 

the charge sheeted witnesses, but then it is the prerogative of the 

prosecution to examine the witnesses which it thinks fit to prove its 

case, as because it the quality of the evidence adduced by the 

witnesses that counts, and not the number of witnesses examined to 

prove a certain fact. Non examination of all the witnesses cited by the 

I.O there fore would be of no help to the defence more so, when there 

is nothing on record to show that the witnesses not examined by the 

prosecution side has given a different version favouring the accused.     

So far as ascertaining the ownership of the motorcycle is concerned, 

the same is not material in the facts and circumstances of the case, and 

as such no credence can be given to the submission of the accused. The 

delay of five days in lodging the case is also considered in the facts and 

circumstances of the case. The Informant Pw1 has in his evidence has 

stated categorically that immediately after the incident the matter was 

reported to the Dangtol P.S, and that on their advice the complaint was 

lodged. The above evidence of the pw1 has gone completely 

unchallenged as there was virtually no cross examination in this regard. 
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In the above facts circumstances mere lodging of the complaint after 

five days of the incident after immediately reporting the matter to the 

police who on its part failed to take action, cannot be said to an act of 

lapse on the part of the informant, and the said fact therefore could not 

be a ground to suspect the veracity of the prosecution case.  

10)   In the instant case the evidence of the Pw1 that the accused has 

assaulted him by holding his neck and thereafter snatching his gold 

chain, gold bracelet, and rupees three thousand from him has not 

received any corroboration from any independent evidence and as such 

that part of the evidence of the Pw1 has to be ignored.  

11) Now the question that needs to be determined is what offence the 

accused has committed.  

12) Point no (i): The evidence on record establishes that the act of the 

accused in causing damage to the motorcycle which the informant was 

riding is a clear act of mischief and as the damage caused due toe 

mischief is above rupees fifty an offence u/s 427 IPC is clearly made out 

and the accused is held guilty u/s 427 IPC.  

13) Point no ii):   So far as charge u/s 341 IPC is concerned, it appears 

that prosecution has not led any iota of evidence to show that the 

accused has prevented the informant from proceeding towards a 

certain direction and restrained him. That being the case the charge u/s 

341 IPC fails.    

14) I have considered extending the beneficial provisions of the 

Offenders act to the accused but refrained from doing so considering 

the facts and circumstances of the case. 
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15) Accused is heard on the question of sentence. Accused submits that 

he be let off leniently as he has a family to look after, and that 

sentencing him to imprisonment would cause immense hardship to his 

family. I have considered the above pleas vis-à-vis the facts and 

circumstances of the case. No previous conviction has been proved 

against the accused. Considering the facts and circumstances of the 

case and further considering the nature of the case I am of the 

measured view that accused deserves leniency.   

                                                        ORDER 

 Accused Subroto Acharjee is convicted u/s 427 IPC and is sentenced to  

pay a fine of rupees ten thousand  i/d to S.I for one month. 

Accused is however acquitted of the charge u/s 341 IPC. 

Fine if realized shall be paid to the victim informant. 

Bail-Bond of accused shall remain in force for a period of six months 

from today.  

Given under my hand and seal of this court on the 30th  day of January 

2015 at Bangaigaon. 
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                                                                                ANNEXURE 

Prosecution witness:    Amal Karmakar………………………as PW1. 

 Gafur Ali………………………………..as Pw2. 

  Shyam Sundar Bhandari…………as PW3. 

 Somen Barman………………………..as PW4. 

 Johar Ali…………………………………..as PW5. 

 S.I Ramesh Saikia……………………..as PW6. 

  

Prosecution exhibit: Ezaher……………………………….. as Ext1 

 MVI report………………………..as Ext2. 

 Spare parts bill receipts...as Ext3, Ext4 and Ext5. 

 Sketch map…………………………as Ext6. 

 Charge Sheet……………………….as Ext7. 

Defence witness: Nil. 

Defence exhibit:  Nil. 

Court witness:  Nil. 

Court exhibit : Nil. 

 


