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IN THE COURT  OF ADDL CHIEF JUDICIAL MAGISTRATE  AT BONGAIGAON 

 

G.R CASE NO 754/11 

STATE 

VS  

ASHOK CHOUDHURY 

                          ACCUSED U/S 341/326IPC. 

PRESENT : SRI DEBASHISH SAIKIA,AJS 

SAMEER KUMAR NATH………….ADVOCATE FOR THE  STATE 

B.CHOUDHURY, M.KALITA…………ADVOCATE FOR THE ACCUSED. 

DATE OF HEARING………..8.4.13,10.6.13,27.6.13,4.10.1321.5.14,20.9.14, 

 17.10.14,21.1.15. 

DATE OF ARGUMENT……..........6.2.15 

DATE OF JUDGMENT………....... 19.2.15. 

                                                   JUDGMENT 

 1) Informant Dhajen Sarkar lodged an ezaher on 16.11.11 before the 

O.C Bongaigaon P.S stating inter-alia that on 15.11.11, at about 11pm 

while his son Dambaru Sarkar was returning home an unknown 

miscreant attacked him on his head, back and hand with a dao. 

Informant further alleges that his son managed to reach Bhupal Barua’s 

compound and fell down there with grievous injuries.    
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2) O/C Bongaigaon P.S on receipt of the above ezaher registered a case 

vide Bongaigaon P.S case no 550/11 u/s 341/326IPC and started 

investigation of the case. On completion of investigation charge sheet 

was filed against the accused Ashok Choudhury u/s 341/326IPC. 

3) Cognisance of the case was taken and process was issued against the 

accused. On appearance of the accused copy of the case was furnished. 

Vide order dt 12.3.13 my learned predecessor in chair framed a formal 

charge u/s341/326 IPC  which on being read over and explained the 

accused pleaded not guilty and claimed to be tried. Prosecution in 

order to prove its case examined seven witnesses including the I/O.   

4) The plea of the accused persons is that of total denial. Statement of 

the accused 313 CrPC was recorded in which the accused reiterated his 

defence plea. Accused examined one witness in support of his plea.  I 

have heard arguments forwarded by the learned counsel of both sides. 

5)   The only point for determination is : Whether the accused  caused 

wrongful restraint to the informant on 15.11.11 at about 11 pm near 

Mullagaon High School under Bongaigaon P.S and thereafter voluntarily 

caused grievous  hurt to him with a dao which is a dangerous weapon? 

DISCUSSION,DECISIONS AND REASONS THEREFOR: 

6) Learned counsel for the accused submitted that there are various 

inconsistencies in the evidence of the prosecution witnesses which 

makes their evidence unreliable. Learned counsel in this regard has 

pointed out the discrepancy in the evidence of the informant Pw3. 

According to the learned counsel Pw3 who lodged the ezaher has 

mentioned in his ezaher/ Ext1 that the victim sustained cut injuries in 

three of his fingers on the  left hand  in the course of attack, while in his 
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evidence PW3 stated that four fingers of the victims right hand was 

completely severed. It was also submitted that the injured victim PW4 

has nowhere in his evidence  mentioned as to whether his fingers were 

severed in course of the attack though he mentioned about receiving of 

cut injuries on his hand leg, shoulder and head. Learned counsel further 

submitted that prosecution has failed to produce the weapon of 

offence to connect the accused with the crime. In the backdrop of 

above shortcomings learned counsel prays that the benefit of the same 

should go to the accused and the accused deserves acquittal. 

7) Per-contra learned counsel for the state submitted that the 

prosecution case has been proved to the hilt and the accused is entitled 

to severe punishment.     

8)In the instant case as there is no eye witness to the incident in 

question, the evidence of the victim is pivotal to the prosecution case. 

The broad facts of the prosecution case are not in dispute. The fact that 

victim Dambaru Pathak sustained cut injury on various parts of his 

body, and the fact that the incident happened while the victim was on 

its way to his home from his shop is not in dispute. Similarly the fact 

that the accused is known to the informant is also not in dispute.  

9)The doctor who examined the victim is examined as PW5. The PW5 in 

his evidence claimed that on 16.11.11 at about 1 am while he was 

working as a surgeon at Lower Assam Hospital Bongaigaon he 

examined one Damboru Sarkar aged about 30 years with alleged 

history of assault with sharp weapon and was escorted by Dhajen 

Sarkar. According to the doctor on examination he found i) multiple 

deep cut injury of the scalp with fractured scalp, ii) multiple cut injuries 

of right shoulder with fracture of acromia process, iii) Chip fracture of 
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left patella and compound fracture of right 2nd and 3rd metacarpal with 

cut injury of the left hand. According to doctor PW5 all the three 

injuries were caused by sharp weapon and all the three injuries were 

grievous in nature. Pw3 identified the injury report issued by him in this 

regard as Ext 2.  Perusal of the cross examination of PW5 discloses that 

the nature and findings of injury on the victim was not challenged or 

disputed by the defence and therefore there is no reason to doubt the 

aforesaid findings.  

10) The victim Dambaru Sarkar has been examined as PW4. In his 

evidence PW4 deposed that on the day of 15.11.11 at about 11pm 

while he was returning home on his scooter after closing his jewellery 

shop at Mullagaon, the accused waylaid him and without any rhyme or 

reason attacked him with a dao by giving about four dao blows on his 

head and also below his left wrist. According to the victim the accused 

also gave dao blows on his right shoulder and on his left leg. PW4 

deposed that he immediately fell down from his scooter and raised a 

hue and cry and he thereafter somehow managed to reach the 

compound of one Bhupal Barua which was adjacent to the place of 

incident. According to Pw4 he fell down in the cowshed of Bhupal Barua 

later lost his senses and on regaining his senses he found himself in 

Lower Assam Hospital and that his treatment was in progress.  

11) Close on the heels of the evidence of the victim, Bhupal Barua 

examined as Pw1 in his evidence deposed that on the night of 15.11.11 

at about 11pm while he was sleeping inside his house he could hear the 

sound of knocking at his boundary gate, but out of fear he did not came 

out and instead telephoned Harish Pathak and told him about the 

incident and asked him to come over to his place. Pw1 further deposed  

that on Harish Pathak’s arrival he mustered courage and came out of 
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his house and could notice Dambaru Pathak lying in their cowshed with 

severe cut injuries on his head, back , leg and on his hand. PW1 

deposed that they then called 108 ambulance service and the victim 

was thereafter taken for treatment. 

12) The evidence of Harish Pathak examined as PW2 is in tune with 

PW1. The informant Dhajen Sarkar who is the father of the victim is 

examined as PW3. In his evidence Pw3 deposed that on the night of 

incident somebody informed him over phone that some body has 

attacked his son and that his son has received cut injuries. Receiving the 

information he rushed to the hospital and found that his son was in a 

unconscious state and that his son has sustained cut injury on his leg, 

head and that four fingers of the right hand was completely severed in 

the attack. He thereafter lodged the ezaher which he identified as Ext1. 

PW3 also claimed that he later came to known the identity of the 

accused as his son later disclosed the name of the accused by writing 

the name of the accused in a paper.  

13) The Pw6 and Pw7 are the two I/O’s who investigated the case.  

14) In his examination u/s 313 CrPC the accused merely denied all the 

allegations brought against him.  

15) As against the evidence led by the prosecution the sole witness 

examined on behalf of the accused was the brother of the accused 

Arabinda Choudhury who in his evidence merely stated that as per his 

belief his brother is not involved with the crime with which he is 

charged with.                

16) The evidence of the prosecution witnesses viz including the victim 

Pw4 along with their cross examination were minutely perused. 
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Nothing material however could be extracted from these witnesses to 

show that what they have deposed is untrue or false. The victim Pw4 

could withstand the lengthy cross examination he was subjected to, 

and has remained firm and consistent with what he has stated in his 

exam in chief. The evidence of Pw4 that immediately after the incident 

he went to the house compound of Bhupal Barua and thereafter he fell 

down has received support from the evidence of Bhupal Barua PW1 

and that of PW2, as the evidence of PW1 and PW2 has disclosed that 

both of them has has noticed the victim PW4 lying unconscious with 

severe cut injuries over his body.  It further appears that the part of 

body on which the victim PW4 stated to have sustained injuries tallies 

with the evidence as given by the doctor Pw5 which Pw5 has found on 

examination of the victim Pw4. It thus appears that the evidence of the 

victim Pw4 has received ample corroboration not only from the 

evidence of Pw1 and Pw2 but also from the medical evidence of Pw5. 

The credibility of the victim Pw4 and other witnesses were also 

considered from the possibility of false implication out of vendetta, but 

as no such materials are found in this regard to hold such a view. 

Moreover there is also no reason for the victim to let the actual culprit 

go scot free and instead implicate an innocent person.   

17) The submissions of the learned defence counsel were also 

considered in the light of the evidence adduced by the prosecution 

side. Though learned counsel for the accused was right in pointing the 

discrepancy appearing in the evidence of the informant PW3, with that 

of his ezaher Ext1, about the nature and extent of cut injury on the 

fingers, the same in my view would not affect the core of the 

prosecution case and thereby negate the version of the injured victim 

Pw4, whose description of injury has received corroboration from the 
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medical evidence adduced by PW5. The discrepancy in the evidence of 

PW3 may be attributed to fading human memory with passage of time. 

The submission of the learned counsel about non recovery of weapon 

of offence also does not appears to be appealing, as in the instant case 

the victim evidence is cogent and trustworthy and he has clearly 

mentioned that he was attacked with a dao.  The defence evidence led 

by the own brother of the accused was also considered, but the same 

cannot be accepted as DW1 has merely expressed his belief that the 

accused cannot do such an act he is charged with.          

18)  Now the question that arises is what offence the accused has 

committed. In order to sustain a charge u/s 326 IPC the prosecution has 

to prove that the hurt sustained by the victim is one that falls within 

one of the eight clauses mentioned in sec 320 IPC. In the instant case 

though the victim Pw4 has merely mentioned about the cut injuries on 

his head, shoulder, hand and leg, the doctors evidence in this regard is 

that the injuries sustained by the victim on his skull was multiple deep 

cut injury with fractured scalp, which according to him is grievous. 

Similarly the second injury and the third injury were also fracture 

injuries which according to him were grievous. In the instant case 

though the exact dimension of injuries were not mentioned by the 

doctor, nevertheless the findings of PW5 that the three injuries were 

grievous in nature was never challenged by the deference, hence in the 

above circumstances the injuries mentioned by PW5 would definitely 

be one falling under clause seven of sec 320 IPC, and therefore are held 

to be grievous injuries.        

19)  Now in the instant case the evidence on record clearly discloses 

that the manner of attack upon the victim PW4 on different parts of the 

body, that too with a sharp cutting instrument by the accused was with 
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the clear intention of causing grievous hurt as is envisaged in sec 

322IPC and the accused is therefore held to have committed an offence 

punishable u/s 326 IPC and he is accordingly held guilty under the said 

section.   

20)So far as charge u/s 341 IPC is concerned, it appears that there is no 

positive evidence to hold that informant was restrained by the accused, 

from proceeding towards a certain direction, and the only intention of 

the accused was to cause grievous hurt to the victim and therefore  the 

charge u/s 341 IPC fails.                  

21) I have considered extending the beneficial provision of Offenders 

act to accused. The accused having been held guilty sec 326 IPC, the 

beneficial provisons of the Offenders Act would not be applicable in the 

instant case. 

22) Accused is heard on the question of sentence. Accused submits that 

he has a ailing old mother and has a family too look after and as such 

he be dealt with leniently. I have considered the above pleas vis a vis 

the facts and circumstances of the case. The aggravating circumstance 

is manner of attack upon the victim who was unarmed and the nature 

of injuries sustained by the victim in the attack. The only mitigating 

circumstance is that no previous conviction has been proved against 

the accused and that he has no previous criminal antecedents. 

Considering the gruesome manner in which the attack was mounted I 

am not inclined to show undue leniency to the accused.              

                                              ORDER                                                         

Accused Ashok Choudhury is convicted u/s 326 IPC and is sentenced to 

R.I for two years and also to pay a fine of rupees five thousand i/d R.I 

for another six months.   
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Accused is however acquitted of the charge u/s341 IPC. 

Furnish free copy of judgment to the convict/accused. 

Fine if realized shall be paid to the victim Dambaru Sarkar. 

Period of detention already undergone shall be set off as against the 

term of imprisonment.   

Bail- Bond of the accused shall remain in force for a period of six 

months from today. 

Given under my hand and seal of this court on the 19th day of February 

2015 at Bongaigaon.  
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                                                    ANNEXURE 

Prosecution witness: Bhupal Barua …………………………..as PW1. 

 Harish Pathak…………………………..as PW2. 

 Dhajen Sarkar ………………………….as PW3. 

 Dambaru Sarkar ………………………..asPW4. 

 Dr Ameng Tham ……………………….as PW5. 

 S.I Dharani Dhar Das………………….as PW6. 

 Inspector Salehuddin Ahmed ……as PW7. 

Prosecution Exhibits :  Ezahar…………………………..as Ext1. 

 Injury report………………….as Ext2. 

 Charge Sheet………………..as Ext3. 

Defence witness:           Arabinda Choudhury ……. as DW1 

Defence exhibits:                   …………………………Nil.. 

Court witness: …………………………………………….Nil.  

Court exhibits:……………………………………………. Nil.  

 


